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the first try. 

She says, “I realize that.” 

Is there any doubt that all this happened? 

That tape was made back in 1579 by Lemler before any prob- 
lems with Lemler's business arose, without anv reason, any 
motives to create an impression for you lad‘es and gentlemen, 
You heard that tape. 

Petro eventually withdraws his request and goes 
overseas and serves his country and eventually comes back 
and is discharaed. And that's the Petro cxse, ladies and 
gentlemen. And Lemler testified that Major Sancemino 
got his cut on that case also. 

And the next case you head about was Richard 
Falcoff, and here saieiias you have Falcoff's Selective Service 
record. Richard Falcoff, a man who was in school in 


Louisville and took a physical and when he took the physical 


he told the draft board, and it is riqcht ih his record, 


%, 


oe 
you can look at it, "There is nothina wrong with me. 


I don't have epilepsy. I am in gov: health." 

The doctor wrote on that report: "Denies 
serious illness." That is in March of 1971. 

Comes home in June. His college deferment just | 
ran out. He goes to Lemler. Lemler goes to Sancemino 


and a reexamination of Falcoff is set up, and in Novembexc, 


SOUTMER!. DIST! CT _OURT HEPORTERS US COURTHOU-F 


qws 1116 
'71, he takes his physical, he comes to the bourd with 
absolutely no letters, no medical evidence, but claims he 
has epilepsy and he aqets a one month RRJ, which means, as 
you have heard through this trial, a reexamination believed 
justified in one month. 

The interesting thing ahout this, ladies and 
gentlemen, is that that is November, 1971. It is not 
until April of the followina year that Falcoff is placed in 
a reduced category and never served in the Army. 

What hapnened? There was no reexamination 
after one month. He wasS never reexamined. Take a look 
at his record, Why wasn't he eve. reexamined? The 
reason is due to the corrunt intervention of Sangemino in 
this case, You think they just forcot about Richard 
Falcoff? It “said, "Reexamine in one month." That is 
November 16, 


April, 1972, never examined, ‘and they drop in 


category, reduced priority, and he never serves. 


Sangemino got his cut on this case, too. 

Now, the last case, the case of FAawarad Resnick, 
and here there was a lot of testimay. You heard from 
Edward Resnick's mother. When you put it all together, 
the phone messages, Resnick's mother, Lemler, what do you 


have? Well, on Auoust 19, Resnick's mother and Lemler 
«“** 
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monsye She browght that envelone up. If she were going 
to create testimony she would tell you "IT knew what the 
contents were." Dut she didn't know. She is a heusewi fe, 
What motive does she have to cam in here and lis to you? 
Nene. The defense hag suggested no motive, They have 
Sugges.ed no motive becausga there just is no motive: there 
just is no motive. She took a sealed envelore fron Lemler 
to Sangenino. 

The third piece of corroboration: Josenh Petro, 
The defense this Morning conceded to you that he wes a 
truthful witness. What does ke tell you? He went to the 
Pentagon with Lemler and saw a colonel, just like Llemler 


told vou, 


. 


That Eisenhower jacket irene really has absolutely 


no significance. The question is, did Lemler and Petro 


go to the Pentagon and see a colonel? and Petro told you 


that they did, and they svent severcsl hours cross-examining 
.On that point, but Petro settled that dispute for you, 
ladies and gentlemen. 

What else did Petro teli yeu? Re told you that 
Lemler said to im that they were going to co through 
Major Sangemino in Nes York, 

He also told you that he took a Scaled cnvelope 


frem Lemler and deliv«red it to Sangerino, 
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that case was in Progress, and it's frankly remarkable 
the menory, to be adlea to place sMething that took place 
that long aqo that close, 

Also, the record in South Qiks for Josephine 
Petro: What do those records tell you? Those records tell 
you that on cue of the ceccasions Lemler did Pay an advance 
for Mrs, Aweibol, © think $t: de $2,100.04 you look at the 
record; that he did check in Janice 7weibol S@ying he 
was the uncle, just like he told you he did. That is the 
next niece of corroboration, 

Then we have the testimony of Harriet Tollin. 


Now, the defense tells vou that you should 


believe Narriet Tollin about the cards, those waite cards, 


Lomler says the white cards went to Harriet Tollin. 
Rarriet Tollin tells you she remembers white cards in the 
office; no question they existed, but that she didn't get 
that: the only thing she got fron him was sone personal 
cencelied checks.: They want you to believe Horriet Tollin 
about that, and they tell you she is bi.evable about that. 
Well, Harriet Tollin is likewise believable 
that what else she testified; and what else the testified 
to is this: that in 197] when Lemler was in full bloon, 
he came out of 26 Federal Plaza, got into the back of 


the limousine, and said, “Can you imagine, I had to go into 
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the men's room to pay the major." 

That is 1971. That's befere Lemi-r was in any 
problem. We w2s in his full glory. 

That, ladies and gentlemen, is froa the same 
Witness that the defense suggests to you is testifying 
truthfully about the cards. They can't have it both WaySe 
They can't have it both ways. If she were tailoring her 
eakioeny she weuld come in here and tell you "f£ qot the 
card and I destreyed it." But she doesn't recall getting 
the card, ani that is what she told you. 

Now, the defense also passes her off that she 
is caning in here trying to bolster her father. 

Well, that's a pretty gocd argument in the 
ordinary ccutse of events, but this is not the ordinary 
course Of events. 


What else did she testify? She testified that she 


testified against her father in Nassau County voluntarily. 


She wasn't subpocnaed; didn't have to be draggad in. She 
came in and testified for the prosecution in Nassau County 
which landed her fatherin jail. 

She also testified she has abksolutely no 
relationship with her father of any kind since the business 
folded. She is about the last person in this world — 9 


would ke caring in here to belp Nathan Lemler. She cam in 
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here to testify truthfully. She has absolutely no reason 
to lie, none has been Suggested, and the defense and I 
completely agree as to the testimony of Narrict Tollin. 
She testified truthfully. 

The next piece of corroboration, the sign-in logs: 
they show Lemler in 26 Federal Plaza. 

The defense has mode much that he is shawm to 
be signed in four times, and there are a total of 31 be iz: 
but as it was demonstrated frova the tnouth of the defendant 


himself, that there are Many periods in which only one 


hook exists for, and he told you, he worked in that building, 


there were three entrances with two books ewch,. 

The government doesn't Dresent these books as 
an existant record of the times that Lenler was there; 
but believe mo, if we didn't have those books to chow him 
there on those dzys the defense would be asking, “Where is 
the proof he ever entered the buildin z?" 

Those books are by vay Of illustration, by 
way cf example. The government does not contend to you that 
they are every book end every Sign-in, and the government 
does not contend to you that the federal guards are that 
careful that no one e::n get in withovt signing. Those books 
are presented as an illustration. They are the harks 


that remain, the one: that still exist, to show that Nathan 
kk * 
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v Sangemino 2 (Jury present.) 
Cr.928 


Cr.127 THE CLERK: The Court is about to charae the 
bh17/75 


es Anybody wishing to leave will do now Or wait until 
rieant, N.J.) 
‘letion of the Court's charaqe. 

THE COURT: Mr. Pross ard members of the jury: 

We are nov at that Stage in tae trial where you 
will soon undertake your final function as jurors, and 
here you perform one Of the most sacrca Obliaations of 
citizenship, and that isacting as ministers of justice, 
And you are each to discharge this final duty in an attitude 
Of complete fairness and impartiality and, as was emphasized 
by me when you were first selected, without bias Or prejudice 
for or against the Government or the defendant as Parties 
to this controversy. : 

Let me state the fact that the Government is a 


party entitles it to no greater consideration than that 


accorded to any other Party to a litiaqation. 3y the same 


token, it is entitled to no less consideration. aj] parties, 


individuals and Government alike, stand as eauals before 
the bar of justice in this court. 

Now, your final role here is to decide and pass 
upon the fact issues in the case, YOu are the sole and 
exclusive judge. of tt fact. You determine the weight 
of the evidence, YOu copraise ond decide the credibility or | 


NN 
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truthfulness of the witnesses, you draw the conclusions, 
the reasonable inferences from the evidence, and vou 
resolve such conflicts as there may be in the evidence. 

I shall later discuss with you how you determine the 
credihility or truthfulness of the witnesses, 

And my final function here is to instruct you 

to the law, and it is your duty to accept my instructions 
lat’ and to apply them to the facts of the case 
you may find them to be. 

Now, yOu are not to consider any one instruction 
which I give Anh alone as stating the law, but you aust 
consider ail of my instructions taten together as a whole. 

With respect to any fact mat ‘'r, it is your 
recollection ani vours alone that govorns. Anythina that 

” 
the lawyers, either for the Government or the defendant, 
may have s9id with respect to inattere in evidence, whether 
during the trial or in a question or in aeuunent or in 
summations, is not to be substituted for your own recollec- 
tion of the evidence. So, too, anything that I might 
Say during the trial or anything that I might refer to 
durina the course of “hese instructions as to any matter 
in evidence is not to be taken in place of your own recol- 


lection. 


Ouesticns are not evidence. The evidence is 
¢ ‘wv 
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the answer or the sworn testimony of the witness, and the 
questions are useful only to the extent that they permit 


you to understand the meaning and Significance of the 


Now, the attorneys in any case not only have 
their right but it is their duty to make objections and to 
press whatever legal theories they may have, and they are 
simply performing their duty. 

Any evidence as to which objection was sustained 
by the Court and any evidence Ordered stricken out by the 
Court must be disregarded by you in its entirety. 

And put out of your mind any exchanges which 
may have occurred during the trial between the lawyers or 
hetween any attorney and the Court. 

It is not my function to favor one Side or the 


other or to criticize anybody in any way whatsoever or to 


indicate to you, the jury, that I have in any way any 


Opinion as to the credibility of any witness or as to the 
guilt of innocence of the defendant. That is your 
function. It. is yours alone and I leave it entirely with 
you, So please don't assume that I hold any Opinion in 
any matters concerning this case, and please don't reach 
any conclusion that I may have some attitude or that I may 


tend to favor one side or the Other in the case.. I do 
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Now, Of course, the indictment here itcelf is 
no evidence of the crimes charged. Instead, an indictment 
is merely the method or procedure under tue law whereby 
persons accused of crimes by a grand jury are brovaht into 
court to have their guilt or innocence determined by trial 
juries such as yourselves, and, therefore, the indictment 
must be given no evidentiary value but shall be treated 
by you solely as an accusation. It is not evidence or 
proof of the defendant's guilt anc no weight or Significance 
whatsoever is to be given to the fact that an indictment 
has been returned against the defendant. 

Ne has pleaded not quilty, and the Government 
thus has the hurden of proving the charges beyond a reason- 
able doubt. A defendant does not have to prove his 
innocence. On the other hand, he is presumed to be innocent 
of the accusations contained in the indictment, and this 


presumption of innocence was in his favor at the start of 


the trial, as I believe I told you before, and the pre- 


sumption of innocence continued in his favor throughout 
the entire trial and it is in his favor now and remains in 
his favor during the course of your deliberations in the 
jury room and the presumption of innocence is removed only 


if and when you, the jury, are satisfied that the Govern- 


SOUTHERN D.S) (ICT COURT REPORTERS 115 COURTHOUSE 


gws 1159 


ment has sustained its burden of proving the yuilt of a 
defendant beyond a re-sonnvable doubt. Of cours-, unless 
you are so convinced you must find him not guilty. 

Now, the aunestion naturally comes up: What is 
a reasonable doubt? Well, members of the jury, these 
words almost define themselves. That is a doubt founded 
on reason arising out of the evidence in the case, or the 
lack of evidence. It is a doubt which a reasonable 
person has after carefully weighing all the evidence. 
Reasonable doubt is a doubt that appeals to your reason, 
to your common sense, to your judqment and to your human 
experience. It is not caprice or whim or speculation or 
conjecture or suspicion, and -t is not an excuse to avoid 
the performance of an unpleasant duty and it is not 
Sympathy for a defendant. 


If, after a fair and impartial consideration 


of all of the evidence, you can candidly and honestly say 


you are not satisfied of the cuilt of a defendant, that you 
do not have an abiding conviction of a defendant's quilt 

of the particular charge, in sum, if you have such a 

doubt as would cause you, as prudent persons, to hesitate 
before acting in matters of importance to yourselves, then 
you have a reasonable doubt and in that circumstance it is 


your duty to acquit. 


SOUTHERN DIS. ICT COURT REPORTERS VU S$. COURTHOUSE 


bee fa? Mba we ot ' @tey 


1160 


On the other hand, if, after such an impartial] 
and fair consideration of all the evidence, you can candidly 
and honestly say you do have an abidina conviction of a 
iefendant's quilt, such a conviction as you would be willing 
to act upon in important and weighty matters of the 
personal affairs c? your own life, then you have no reason- 
able doubt and under those circumstances it is your duty 
to convict. 

Reasonable doubt does not mean a positive 
certainty or beyond all possible doubt. If that were the 
rule, few men, however guilty they miqht be, would ever 
he convicted because it is practically impossible for a 
person to be absolutely and completely convinced of any 
controverted fact which by its neture is not susceptible 
to mathematical certrinty, and for that reason the law in 


a criminal case is that it is sufficient if the guilt of a 


defendant is established beyond a reasonable doubt, not 


beyond all possible doubt. 

Now, in the indictment there are three counts 
for you to consider and they are called Count 1, Count 2 
and Count 3. Fach count is a separate crime and each 
must be considered separately, and you will be asked to 
state a separate verdict on each of the three counts. 


William Ssngemino is the only defendant on trial 
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before you and he is the Only person whose case you will 

be asked to decide in your verdict. As I will explain to 
you shortly, in considering his quilt or innocence you may 
aave £9 determine the nature of the participation or 
activities, if any, of Nathan Lemler, Fdward Resnick, 
Leonora Pesnick, Dr. “vron Teitelbaum, David Rlank, Pat 

and Josephine, Petro or others, 

In the determination of innocence or quilt, you 
must bear in mind that guilt is personal. The quilt or 
innccence of the defendant on trial before you must be 
determined with respect to him solely on tne evidence 
presented against him or the lack of evidence. The case 
of a defendant stands or falls upon the proof or the lack of 
proof of the charge against him and not against somehody 
else, 

Now, for your guidance In considering the 


evidence you have heard, I must tell you tha‘ there are two 


classes of evidence recoanized and admitted in courts of 


Justice, upon either of which the jurors may find an 
accused guilty of a crime. One type of evidence is 
called direct evidence and the other is called circum- 
stantial evidence. 

Direct evidence tends to show the fact in issue 


without the need for «ny other amplification, although, of 
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course, there is always the question as to whether it is 
to be believed. 

Circumstantial evidence is evidence that tends 
to show facts from which the fact in issue may reasonably 
be inferre?. It is evidence that tends to prove the 
fact in ss “v proof of other facts which have a 
leg.timate ti dency to lead the mind to infer or conclude 
that the facts soucht to be established are true. 

There is a traditional example. I will give 
it to you very briefly. Sometimes it 4s difficult to tell 
merely by looking out the window whether it's raining out- 
Side or not, but, if you look out ar Ou see people passing 
in the street have their umbrellas up, you will usually 
come to the conclusion that it is raining. Yov have 
direct evidence, the evidence of your own senses, your eyes, 


that tell you the umbrellas are up, and that constitutes 


circumstantial evidence from which you are entitled to 


conclute that it must be raining. 

In other words, circumstantial evidence consists 
of facts proved from which the jury may infer by a process 
of reasoning, by thinking, the existence of other facts in 
issue, and circumstantial evidence, if believed, is of no 
less value than direct evidence, for in either case you must 


be convinced beyond a reascenable doubt of the quilt of a 
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defendant before he may be convicted of any crime. 

However, T caution you that it is your duty to 
decide this case on the basis of the evidence presented 
in court, both the direct and circumstantial evidence, 
or the lack of evidence, and you are to decide on the basis 
of the testimony of the witnesses which you believe and 
the documents or exhibits in evidence and the inferences 
that reasonably flow therefrom. You are not to decide 
this case onthe basis of speculation or conjecture or guess- 
work. 

In determining what evidence you will accept as 
true, you must make your own evaluation of the testimony 
qiven by cach of the witnesses a: letermine what you 
believe to be the truth and the degree of weight you choose 
to give to that testimony 

Tre testimony of a witness may fail to conform 


to the facts as they occurred because the witness is 


inter.tionally telling a falsehood or be:ause the witness 


did not accurately see or hear what he testified about or 
becaur? his recollection of th> event is faulty or because 
he hasn't expressed himself clearly in giving testimony. 
There is no magic formula by which you can 
evaluate testimony. You bring to this courtroou today 


all of your experience and the background of your lives. 
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In your every-day affairs, each ot you determine for 


yourselves the reliability of Statements made to you by 
others, and the same tests you use in your every-day life 
are the tests which you apply in your deliberations. 

You may, of course, consider the interest or 
lack of interest of any witness in the outcome of the case, 
A witness who is interested in the outcome of a case is not 
necesSarily unworthy of belief. The irterest of a 
witness, however, is a factor or > possible motive which 
you may consider in determining the weight and credibility 
to he aiven to his testimony. 

In doi-.o this, you may also consider whether 
the testimony of a witness is corroborated or borne out by 
the testimony of others or by documentary evidence or by 
exhibits. 

i You iiay consider the bias or prejudice of a 
witness, if there be any, and the manner in which the 
witness give: his or her testimony on the stand, the 
appearance and conduct of the witness in giving testimony, 
the demeanor, the Opportunity the witness had to observe 
the facts concerning which he or she testifies, and the 
probability or improbability of the testimony in the light 
of all of the other events in the case 


.v 
7 


You may a‘so consider whether a witness had any 
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motive to lie. These are all items to be taken into 
your consideration in determining truthfulness and weight, 
if any, which you, the jury, will assign to that witness' 
testimeny. 

You may consider the effect, if any, of prior 
inconsistent statements or prior inconsistent testimony 
which a witness may have given, and I believe I had 
permitted on at least one occasion evidence of a prior 
consistent statement as to a witness, and that also you 
may ccnsider in determining the weiaht or credibility of 
the testimony. 

Put prior consistent statements are not taken 
for the truth thereof but merely to assist you in determin- 
ing cr-dibility. 

Now, if all the considerations I have mentioned 


make it appear that there is a discrepancy in the evidence, 


you will have to consider whether this can be reconciled 


by titting conflicting testimony toqether, and if that's 
not possible, then you will have to determine which of the 
two conflicting versions you will accept as true. 

Now, if you find that any witness has wilfully 
testified falsely as to a material fact on this trial, you 
may, but you need not, disregard the entire testimony of 


that witness on the principle that one who testifies falsely 
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about one material fact may testify falsely about every- 
thing. But you are not required to consider such a 
witness as totally unworthy of belief. You may accept 
sO much of his testimony as you deem true and disregard 
that which you believe is false. You, the jury, as sole 
judges of the facts, determine which ofthe witnesses you 
will believe, what portion of their testimony you will 

e 
accept as true and what weight or Significance you will give 
SO. 3. 

Now a word about accomplices. In the prosecu- 
tion of crime, the Government is often called upon to use 
witnesses who are accomplices in the commission of the 
crime itself. This is particularly so in cases of con- 
Spiracy charges, Conspirators do not publicly proclaim 
their intentions to Operate, and it often happens that only 


members of the vonspiracy have evidence which is relevant 


to and important in the case. 


Now, Lemler is, On the Government's theory of this 
case, an accomplice. Fxperience iias shown that accom- 
plices may be mot#vated to place the responsibility on 
others than themselves. Accordingly, an accomplice's 
testimony should be closely examined, weighed with care, 
and checked with the facts which you find to exist in this 


case and ugainst the evidence which may corroborate them, 
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and then you should give the testimony such value or 
“eight as you deem appropriate under the carcumstances, 

Tn the Federal Courts, accomrlice testimony 
by itself, even if not corroborated, may be sufficient to 
convict, but only if it convinces you beyond a reasonable 
doubt. 

In this case, the Government contends that the 


testimony of Lemler is corroborated by the testimony of 


; ; : . 
Others, including the witness Mofschgwitz, ané by certain 


a 


of the documentary exhibits and by tapes. 
Now, the weight or significance of any testimony 
Or evidence is entirely a matter for the consideration of 
the jury. However, the testimony of an accomplice such 
as Lemler is not to be rejected unless the jury thinks it 
is entitled to no weiqht. Rather, it is te be taken and 
dealt with and considered by the jury the sane as any 
Other evidence in the. cone, for you are the triers of the 
fact and you determi 2 the weicht and significance of 
testimony and dec_de the inferences which should be drawn 
therefrom. 
Maturativ, if accomplices could not be used 
there are many cases where there is real quilt where 


conviction otherwise would be not obtainable, but, as I 


mentioned to you earlicr, the testimony of an accomplice 
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aowith caution and weiched with care. 

Now, the aw permits a defendant in a criminal 
case upon his request to testify in his own behalf. 
"he testimony of the defendant is before you and you must 
determine how far it is eredible. The deep personal 
interest which every defendant has ‘n the result of his 
case should be considered in determinina the credibility 
of his testimony. 

You are instructed that inte.sst may create 
a motive for false testimony and that the greate. the 
interest the stronaer the temptation and that the interest 
of a defendar: is of a character possessed by no otner 
witness and is therefore a matter which may affect the 
credance which should he placed on that testimony. How- 
ever, that is also a matter entirely for you to determine, 
using your own common sense and considering all of the 


evidence in the case. 


Now, admissions of a defendant are among the 


most effectual proofs in law. They constitute the 
strongest sort of evidence against a party making the 
admissions of the facts stated in the admissions, and you 
are ntitled to give weight to the defendant's admissions 
in this case, whether made on the stand while testifying 


before you or made in a tape recordinda or made in any 
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9 conversation with a witness whose v. sion of the conversa- 


3 tion you believe as truth of the facts which yon find 


4 that he has admitted voluntarily and knowledgeably either 


} on the stand before you while he was testifying or in 


conversations which you may find that he had with other 


i witnesses and which the other witnesses in your opinion 


R have truthfully reported to you or which he has said in 
conversations appearina on tape. 

10 Now @ word about the reputation for good 
? 1] character. There is testimony here regarding the previous 
12 excellent character of this defencan*, Good character 
13 is to be weicned as a Pee in. cefendant's favor, and 
14 you should consider it together with all the facts and 


15 other circumstarces betore you and then give it the weight 


16 to which you think it is entitled. A defendant's 
17 reputation for goc! character may, like other factors in 
18 his favor, enerate a reasonable doubt as ‘to his guilt. 


19 On the other hand, if on all the evidence you 


20 are satisiied beyond a reasonable doubt that the defendant 

2) is guilty, a showing that he previously enjoyed a reputation 
22 for exce. lent character does not justify or excuse the 

23 crime and you should not acquit a defendant merely because 

24 you believe that the defendant is a person of good | 


reputation if you are otherwise satisfied beyond a reason- 
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abie doubt as to his quilt. 

Furthormore, the testimony of a character 
witness is not to be rev: rded by you as expressing the 
witness' personal opinion of the detendant's character or 
reputation, nor is it to be taken by you as the witness’ 
Opinion as to the guilt or innocence of the defendant of 
these particular charges. The quilt or innocence of a 
defendant is for you and for you alone to determine. 

Now, you will recall that a tape recording of 
a meeting between the defendant and Lemler was received in 
evidence as Government's Exhibit 8 and a transcript of 
that tape recording was received as Goverr ent's Fxhibit 9, 
Also a tape of a conversation betwe 1 Mrs. Petro an? Lemler 
was received in evidence in the game way as Exhibits 14 


and 15, together with the transcript. 


Now, these taped conversations were each made 


with the consent of one of the parties to the conversation. 
They are not a wiretap Or a bua and no Court order was 
necessary prior to makeing that type of a recording. 

The weight and significance of each of these 
tapes, as is true of the weight and the value of e211 other 
evidence in the case, is a matter for you to consider and 
resolve in your judqment,. It is for you to decide, 


as you listened what words were said, who said them, with 
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what inflections and what expressions ar’ witn what 

meaning when you listened, and you will do this in the 
context of the entire conversation and all of the circum- 
stances preceding and following them, 

If yon war* any tape played again for you in 
the course of your deliberations, the foreman will please 
send a note out by Gelivering it to the marshal asking that 
any such tape or both tapes ke played, if that is the wish 
of the jury. 

Now remember, I gave you cautionary instruc- 
tions about the typewritten transcripts that were shown to 
you at the time the tapes were played. These transcripts 
have only one purpose, and that is to aid you in following 
and listening to the conversations on the recordings. 

It has no other purpose and the transcript of a tape is 


not in itself evidence. It is just an aid to help you 


listen to, hear and understand the tapes, 


Now, there is no duty in any case on the part 
of the Government to call in witnesses whose testimony 


. 


would he merely eumulative. ‘You are to decide the case 
on the evidence which is before you or the lack of evidence 
anc not upon evidence which might have been brought before 


you, 


Specifically, I instruct you thet the Government 
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had no duty to call pr. Myron Teitelhaum or George Weiss 
Or Richard Falcoff as witnesses. 

AS I explained to you earlier, the defendant has 
no obligation or duty to call any witnesses or bring in any 
evidence. However, Teitelbaum, Weiss and Falcoff were 
equally available to hoth sides and they could have been 
Subpoenaed by the Government or by the defendant if either 
of them thought they should do so and located those persons 
and supoenaed them, and, accordinaly, no inference follows 
adverse to anyone, either adverse to the Government or 
the defendant, from any failure to call them as witnesses 
Or to call any other witnesses whom you would consider to 
be merely cumulative. 

Similarly, the other tapes of conversations 
between Nathan Lemler and the defendant which have been 


mentioned were known to exist by hoth the Government and 


the defendant, and either side could have ‘subpoenaed the 


tapes and introduced them in evidence. 

I instructed you previously, and I will say it 
again, you decide this case on the besis of the evidence 
presented and not upon conjecture or guesswork as to what 
evidence might have been produced or might have been shown 
which is not before you. 


I will take up the matter of the indictment at 
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this time, The indictment contains three counts and 
each count charqes a “Separate crime, ané@ while there may 
be facts common to all of them, as I] mentioned earlier you 
must consider and decide each count separately. 
Essentially, Count 1 of this indictment charges 
that William Sangemino, together with Nathan Lemler and 
Others, formed a conspiracy or criminal agreement to help 
young men eligible for +¢he draft to avoid having to serve 
in the Armed Forces of the United States ana £o heln members 
of the United States Army to secure hardship discharges 
Or compassionate transfers to Stateside duty to avoia 
service in Vietnam in return for moncy. 
fhe andictment also charges that the lucced 
States was defrauded of the honest sorvices of these 
draftees and SCldiers as well as the honest services of 


the defendant himself, 


Now, with respect to Count 1, which chareces the 


conspiracy, a conspiracy to commit a crime is a separate 
offense, distinct and apart from the substantive crimes 

/ 
the conspiracy was formed to accomplish. Thus, the crime 
of consniracy to defraud the Unitea States is different from 
the substantive crime of bribery even thouqh many of the 


Samo facts may relate to both crimes. 


Conspiracy focuses on the dancer to the public 
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of an agreement or plan to violate the law, W 
substantive crime mentioned in Count ? focuses on the 
carrying out of that aqreement. 
Now, Section 37] of Title 18 of “he United 
States Code, which makes conspiracy a crime, reads in 
pertinent part as follows: 
"If two or more persons conspire either to commit 
any offense aqainst the United States or to defraud 
the United States or any agency thereof in any manner 
Or for any purpose and one or more of such rersons 
do any act to effect the object of the consniracy, 
those persons will have committed a crime, 
Now, Count 1 charges that the defendant William 
Sangemino, along with Nathan Lemler, Marilyn Rhlicksilver, 
“yron R. Teitelbaum, J'dward J. Resnick, Leonora Resnick, 
Joseph Petro, Pat Petro, Gerald Weiss, David Plank, Janice 
Zweibel, David Zweibel, Henry J. Wuerz, JIr., Richard Falcoff, 


berothy Paley, and James Whelan, ‘1¢ are named as conspirators 


but not as defendants in this case, conspired to defraud the 


United States. 

Now, there was no evidence presented as to 
Wuerz, Paley or Whelan, so you will disregard those names 
and treat them just as if they were not listed there. 


Specificaily, the indictment charaes that these 
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individuals conspired to defraud the United States in 
connection with the performance of its lawful aovernmental 
functions by interfering with the proper functioning of the 
Selective System. This count charges that the defendant 
and others conspired to impair the Selective Service System 
from having its lawful affairs conducted fairly, honestly 
and impartially, that they conspired to deo: ive the 
Selective Service System of the full, faiti.f:i and honest 
services of men eligible for the draft and that they 
conspired to deprive the United States Army of the full and 
faithful services of men in the service and that they 
conspired to deprive ' o° Selective Service System of the 
impartial and honest services of Major William Sangemino 
uninfluenced by the exertion of dishonest pressure in the 
form of bribes. 


The indictment “herives or alleaqes the manner in 


which the defendant and allened co-conspirators carried out 


the unlawful agreement. I will read Subparagraph 4 of 


it as follows: 


°. 


“Among the means by which the defendant and 
his co-conspirators would carry out their agreed 
upon unlawful purposes were the followina: 


“(a) Co-conspirator Nathan Lemler would and 


did solicit clicnts who wanted to ent-r araduate 
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schools in medicine, law, dentistry or other 
disciplines. 

"(b) Many of these clients were eligible to 

into the Armed Ferces of the United 

States. Lemler would and did exact fees from 
these clients ranging from $2500 to £30,000 to place 
them in graduate school and/or to have them avoid 
Service in the Armed Forces of the United States. 

"(c) After interviewing said clients Lemler 
would and did contact the defendant William Sangemino 
and tell him cf the client. Lemler and Sangemino 
would and did then aqree on the best method to follow 
to have the client avoid service. 

"(d) One such method used by Lemler and 
Sancemino was to have the client fail to qualify 
physically for service. Sangemino would and did 


provide Lemler with his business card to aive to the 


client. The client would and did then present the 


business card to certain persons at the Armed Forces 
examining station and would thereafter fail his 
rhysical examination. 

"(e) In other cases Sangemino and Lemler would 
and did agree to have a client disqualified due to 


psychiatric prohlems. Lemler would then contact 
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co-conspirator Dr. Myron Teitelbaum. Dr. Teitelbaum 
would cxenine the client, sowetimes seeing him only 
once or twice, and then would write a letter statina 
that the client was mentally unsuited for service in 
the Armed Forces. 

"(£) In cases where the client was already in 
the Aimed Forces Sangemino and Lemler would and did 
secure fraudulent hardship discharaes transfers. 
‘“ursc «0 G agreement a dependent or close family 
member of ‘“e client was taken to South Oaks Mental 
fiospitel for short periods of time from approximately 
Six days to fourteen days. veafter document- 
ation would be prepared and presented to the United 
States Army for either transfers or discharaes. 

"(q) Co-conspirator Nathan Lemler would and 


did pay a total of approxime .ely $50,000 to the 


defendant William Sanqerino in retern for the 


defendant's advice and assistance, as described 
above, in havina said clients avoid or terminate 
service in the Armed Forces of the United States." 
Now, that's the end of that particular portion 
of Count 1 of the indictment. 


In order to convict this defendant under Count 1,! 


you must find that each of the following three elements 
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have been proven beyond a reasonable doubt. Theee are 
the three clenments of Count l which TI am qivine you. now. 
As I just said to you, the defendant may not be convicted 
On Count | unleeses tho Government has proved each of these 
elements heyond a reasonab]o2 doubt. 

rirst, that the conspiracy charced in Count 1 
did in fact exist, tha+ is, that two or more persons aqreed 
to defraud tho nj States at some noint at or about the 
time period alleqed in the indictment, which is from January 
1, 1968, to July 1, 1972. 

Second, that the defendant knowingly and 
Wilfully assnciite himself with the conspiracy. 

Third, that at least one of the co-conspirators 
committed in this District, the Southern District of New 
York, at least ono of the overt acts set forth in the 


indictmen+e, 


Government fails to establish -ach 


element of Count 1 to your satisfaction beyond a reason- 
able dou. you must acauit the defendant on this « piracy 
count, that is, Count 1. If the Government succeeds in 
proving al) three elements accordine to the ctandards just 
mentioned, your duty is to convict him on this count. 
Now about the first element. The first element 


of Count 1 which you tinet determine is wheth-ee the conspiracy 
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charged in the indictnent existed, 

Now, what is a conspiracy? Well, for our 
purposes in this case, a conspiracy is simply a combination 
Or an aureement or an understanding reached by two or more 
persons ¢o commit a crime. Thus, a conspiracy is a 
kind of partnership for criminal purposes in which each 


member becomes the agent of every Other member and they 


] 


work toyether to achicove a common result. 

The gist of the crime of onspiracy is a 
combination or aqreement to violate the law. This 
not mean that two or more persons must mect and sian a 
solemn compact of som> kind, nor coes it mean that they 
must sit down and agree in so many words on what their 
unlawful scheme is te he or on how they are aoing to carry 
$t out. Wren pe > enter into a combination or ~n aqree- 
ment to violate ww, much is left to . implicit and 


tacit understandings. Conspirators don't loudly proclaim 


their plans or make public their purposes, 


It is sufficient if two or more rersons in any 
manner, through any contrivance, implied or tacitly, come 
to a comnmon understanding to violate the law. Fxpress 
language or specific words are not required to indicate 
assent or attachment to a conspiracy. 


Nor is it roquired that you find that all of 
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co-conspirators alleged in the indictment joined in the 
conspiracy in order to find that the conspiracy existed. 
You need only find that one of the alleced conspirators 
entered into an unlawful agree. cnt with one or more cther 
persons in ore r to find that the conspiracy existed. 

*OnSpiracy requires at least two persons who 
have conspired tooether for the criminal purpose being 
considered. 

Now, in determining whether there has been such 
an unlawful agreement, you may judge acts and conduct of 
the alleged members of the conspiracy which are done to 
carry out an apparent criminal purpose, The old Saying, 
actions speak louder than words, is applicable here. 


Usually the Only evidence available ir that of 


Cisconnected acts On the part of the alleged individual 


conspirators which acts however, taken together in connec- 
tion with each other and with the reasonable inferences 
flowing from Such acts, show a conspiracy or agreement to 
secure a particular result just as Satisfactorily and 
conclusively as more direct proof. 

Now, the crime of conspiracy is complete when 
the unlawful agreement is made and any single overt act to 
effect the object of the conspiracy is thereafter committed 


by at least one of th- co-conspirators. 
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Proof concerning the accomplishment of 
objects of a conspiracy may be the most persuasive 
evidence of the existence of the conspiracy itself. 
Success of the venture if you believe it was successful, 
may be the best proof of the existence of the conspiracy. 

In determining whether the conspiracy charged 
in this indictment actually existed, you may consider the 
aiid ahiaae of the acts and conduct of the alleged conspirators 
as a whole and the reasonable inferences to he drawn from 
Such evidence, If, upon consideration of the evidence, 
you find beyond a reasonable doubt the minds ofat least 
two of the alleqed co-conspirators met in an understanding 
way and that they agreed, as I have explained a conspira- 
toria] ‘pid tiedilasite to you, to work together in furthorance 
of the unlawful scheme charged in the indictment, then 


proof of the existence of the conspiracy is complete. 


Now, I have just defined conspiracy for you. 


In this case the claimed object of the conspiracy was to 
Gefraud the United States, The indictmen+ charges that 
the defendant and co-conspirators agreed to defraud the 
United States by Obstructing and hindering and impairing 
certain agencies of the United States in the perforrance 
of their lawful governmental functions. The manner in 


which this was allegedly agreed upon can be divided probably 
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into four parts. I now read that portion of the indict- 


% 
ment i: Count ] relating té the Objects, 


"It was a part of said conspiracy to defraud 
that the a@cfendant and his co-conspirators would 
and did agree to defraud the United States of its 
lawful rights: 

"(a) to have the business affairs of the 
Selective Service System conducted fairly, 
impartially and honestly without illegal collusion 
Letween an employee of the Selective Service System 
and persons Subject to call under Said systom and 
Other persons; 

"(b) to have the full and faithful services 
of men eligible for service in the Armed Forces of 
the United States; 

"(c) to have the ful) and faithful services 
Of members of sie Armed Forces of the United States; 

"(d) _to have the defendant William Sanqemino 
free to perform broperly, impartially and honestly 
his official functions unhindered and uninfluencea 
by the exertion on him of dishonest, unlawful and 
undue proessure and unhindered and uninfluenced by 
the offer and payment to him of any gratuities, 


bribes or other things of value." 
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I will explain to you the meanina of the word 
"defraud" used in the context of this case wher I used 
the expression "defraud the United States." 

The concept of defrauding in this context is 
somewhat special and particular. It is not essential to 
the theory of the indictment hefore you that a conspiracy 
to defraud the United States be desiqned to cause financial 
loss of some kind to the Government. The qist of the 
conspiracy is a combination or agreement that is designed 
tO impair, obstruct or defeat the lawful functioning of 
any department or agency of the Government. So there 
need not be any cheating in the sense of obtaining money 


Or property from the Government. Although actual fraud 


in that sense is not essential to this kind of cherge, 


a conspiracy of this kind must, in order to constitute a 
crime, have as central features qualities of misrepresent- 
ation, of deceit, of chicanery or of Werreaching of those 
charged wit’ carrying ou. “overnmental duties. 

For example, since it is a fairly common 
practice for members of the Selectice Service System to 
Speak to registrants regarding their cases and to make 
determinations as to who is eligible to be drafted, the 
public has every riqht to assume that a person is not’ beina 


privately paid for such services and, therefore, his advice 
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is the disinterested act of an honest and concernc) public 


servant. Therefore, if an officer in the Selective Service 
System is paid money by a private person such as Lemler 

for the performance of an Official act such as giving 

advice or assisting a registrant or Jookina after his prob- 
lems, that in itself constitues a fraud on the Selective 
Service System and, therefore, on the United States. 

The Government has a right to have its business 
and affairs carried on honestly and impartially, free from 
fraud, improre>r anid undue influence, dishonesty or unlawful 
impairment cr obstruction, and to have its officers and 
employees perform their lawful functions free from any 
fraud, improper or undue influence, dishonesty or unlawful 
impairment or obstruction, and, accordingly, if you find 


in this case beyond a reasonable doubt that the alleqed 


conspiracy existed and that it had as a purpose to inter- 


fere with or obstruct any of the Federal Government's lawful 


covernmental functions by deceit, araft or trickery or by 
means that were dishonest, then you would be permitted to 
conclude that an object of this conspiracy was to defraud 
the United States within the meaning of the law which I 
have just read to you. 

Now, in this regard, I instruct you that the 


Selective Service Syrrem and the United States Military 
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Services are adencies of the United States within the 


meaning of the statute. 

IT also charqe you that the administration of the 
laws und2r which men are Selected to serve in the Armed 
Forces of the United States is a lawful function of the 
Selective Service Systom, that the defense of the United 
States is a lawful function of the United States Army, and 

find beyond a reasonable doubt that any two persons 
agroed torethet to imnair the governmental functions I have 
ihed, even if those plans to defraud were un- 
ul, the Government has Satisfied its burden of 
ablishing the aqreement charged in Count l. 

Now, if you find the conspiracy existed, it is 

not required that the Government prove all the means alleged 


in the indictment to further it were in fact brought into 


play. If you find that one or more of the means were 


used to achieve the objective, that would be sufficient. 
J 


The period of time charqe?, as you heard before, 
from On or about January 1, 1968, to July 1, 1972, 
is not not necessary for the Government to prove the 
conspiracy started and ended on those specific days. 
It is sufficient if you find that a conspiracy was formed, 
‘hat it existed for some substantial time within the period 


set torth in the indictment and that at least one overt act 
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was committed during that period. 

Now, 1£ you do decide that a conspiracy as 
charged existed, you must next determine whether the 
Gefentdaat itiiam Sancemino was a member of the conspiracy, 
that is, whether he neorticipated intentionally in the 
conspiracy with knowledae of its unlawful purnoses and in 
furtherance of its unlawful objectives. 

To find that the defendant was a member of the 
conspiracy, you must find that he knowingly and intention- 
ally particinated therein. Thus, mere knowledge by 
the defendant of the existence of the conspiracy or mere 
know)cdqe of any illejyal acton the part of an alleged 
conspirator such as Lemler or Teitelbaum, or mere associ- 
ation with one or more of the conspirators is not sufficient 
to establish his membership in the conspiracy. The Gov- 


ernment must cstablish beyond a reasonable dascubt that the 


defend nt Sancemino was aware of the conspiracy's basic 


purposes and objects and that he entered into the con- 
spiracy with a specific criminal intent, that is, with a 
purpose “9 violate th2 law. 

So, if the defendant, with understanding of the 
unlawful character of the conspiracy, intentionally engages 
in actions or advises or assists for the purpose of further- 


ing the illegal undertaking, he thereby becomes a knowing 
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and wilful Participant and a conspirator. 

Before a person can be found to be a conspirator, 
however, he must knowingly join in the venture. He must 
promote it or have a stake in its outcome, In the 
vernacular, he must be in on the scheme, part of the Plan. 

Now, knowledge is a matter -f inference from 
facts pre é It is not necessary that the defendant be 
fully informed as to ali the details of the scope of the 
conspiracy. In order to justify an inference of know]-" 
edae, a defendant need not know the full extent of the 
conspiricy and all of its activities and actors. 

I want to caution you again that mere associ- 
ation with one or more of the conspirators does not make 
One a member of a conspiracy. Nor is knowledge without 
participation sufficient, What is necessary is that the 


defendant participate with knowledae of at least some of 


the purposes of the conspiracy and with intent to aid the 


conspiracy in the accomplishment of those unlawful ends. 
Once you find the conspirecy to exist and the 
defendant to have knowingly participated in it, the extent 
of his participation has no bearing on his quilt or inno- 
cence, The guilt of a conspirator is not measured by the 
extent or the duration of his participation. Fven if he 
participated in a decree more limited than that of the Other 


me. 
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co-conspirators, he is equally guilty so long as he was in 


fact a co-conspirator. 


As I mentioned earlier, when people enter into 
a conspiracy to accomplish an unlawful end, they become 
agents for one another in carrying out the conspiracy. 
So the acts or declarations of one person made during and 
in furtherance of the conspiracy are deemed to be the acts 
of all and all are responsible for such acts. 

It is important to note that this agency 
princinle applies only to acts done and declarations made 
during the continuance of the conspiracy and in furtherance 


thereof. Thus, if vou find, in accordance with these 


instructions, that a conspiracy did exist and that the 


defendant participated in it, along with others, then you iiay 

‘tLatements made by others 
against this defona- 
ant even thouch he himself may not have been present or may 
not have had knowledqe of any such acts or statements. 
Now, you will recall that there is some 

testimony as to conversations by Nathen Lemler with his 

employees or his clients or with their parents which I 

permitted you to receive 2!though the defendant was not 

present at those conversations. Now, ordinarily such_testi-' 


money would not be pennitted under what is generally referred 
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to as the hearsay rule. There is an exception to the 
hearsay rule which applies in this case as to matters 
which did not take place in the presence of the defendant. 
"he Government contends that Nathan Lemler and 
the defendant on trial and others were involved in an 
illicit or illegal enterprise and had a common purpose which 
was to defraud the United States in the operation of the 
Selective Service System; in plain language, to act jointly 
in helping paying clients avoid their military obligations. 
Now, under the circumstances of this case, if 
you find that such a conspiracy or joint criminal enterprise 
existed and that the defendant and Lemler and any of his 
clients or parents of clients or employees of Lemler were 
members of that conspiracy, you may treat Lemler and his 
clients or parents of clients or employees as the agents 


of the defendant, and their acts, statements and conduct 


in furtherance of the affairs of the illicit enterprise 


and during its existence may be treated by you as the acts 


of the defendant William Sangemino. 

Now I will come to the third element of Count l, 
the requitement of an overt act. 

As I have already mentioned, an essential 


element of the crime of conspiracy is that at least one 


Overt act to carry out the object of the conspiracy be 
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committed by at lease one of the co-conspirators. 

?n overt act is any sten, action or conduct 
which is taken to achieve or further the objectives of the 
conspiracy. The Overt acts characa are as follows: 

"In furtherance of, and to effect the objects 
of the conspiracy, ccrtain overt acts were committed 
by the defendant and his co-conspirators in the 
Southern District of New York, ircludina the follow- 
inc: 

"1. During the summer of 1969 co-conspirator 
Nathan Lemler paid the defendant Willi+m Sangemino 
approximately $1000 at 26 Federal Plaza, New York, 
New York. 

"2. On or about July 7th or 8th, 1969 co- 
conspirator Nathan Lemler paid the defendant William 


“Sangemino approximately $890 at 26 Federal Plaza, 


New York, New York. 


"3. In or about the last week of ‘eptember, 
1969 or the first week of October, 1966 co-conspirator 
Naschan Lemler paid the defendant William Sangemino 
approximately $2! 26 Federal biaza, New York, 
New York. 

"4. On or about October 21, 1970, co-conspirator 


Nathan Lemler entered 26 Federal Plaza, New York, New 
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In vr about December, 1970 and January, 
1971 co-conspirator Nathan Lemler paid the defendant 
Waillism Sanqemino anproxinrately 26 Federal 
Plaza, New York, New York in two payments. 

"6. On or about January 26, 1971 the defendant 
William fSancemino telenhonea co-conspirator “athan 
lemler. 

ni On or about February 24, 1971 tho defendant 
William Se gemino telephoned co-conspirator Nathan 
lemlcr in regard to co-conspirator Fdw> 3 Resnick. 

Or about March 3), 1971, co-conspirator 


Nathan Lemler entered 26 Federa) Plaza, New York, 


"9. On or about May 11, 1971, the defendant 


William fange :.0 telenhoned co-conspirator Nathan 


‘« 


Lemler, 


"10. On or about June 15, 1971 Charles 


Mofschowitz entered 26 Federal Plaza, lew York, New 
York. 

"11. On or about July 20, 1971 tte defendant 
William Sangemino telephoned co-conspirator Nathan 
Lemler. 


j 


"12. On or ahout October 20, 1971 co-conspirators 
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Marilyn BRlicksilver and Nathar Lemler entered 26 
Federal Plaza, “ow York, New York. 

"13. On or about December 3, 1971 co-conspirator 
fathan Lemler entered 26 Feeders] Plaza, New York, 
New York. 

"14. On or about December 20, 1971 the defendant 
William Sancemino telephoned co-conspirator Nathan 


" 
. 


Lemier 
Those are the claimed overt acts this case. 
Now, an overt act need he neither a criminal 
act no. the crime wiich is the object of the conspirac.. 
Obviously, for people to enter public buildines or talk on 
the telephone is not in and of itself criminal conduct, 
but when, as the Government characs, and if you so find, 


the purpose of that activity was to accomplish a fraud on 


the Government, then those activities ‘ innocent 


aracter end become overt acts to further’ the purpose of 


in illegal enterprise. 

The reason the law of conspiracy reauires an 
overt act 1s hecause two or more persons might agree to 
commit a criwe against the United States and then change 
their minds and do nothina. In such a case, there is ne 
crime, it is just talk, but if there is an aqrcement and 


that aqreement is followed by an overt act committed in 
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furtherance of the agreements or to help perform the 
Purposes of the conspiracy, then the agreement become: 
the crime of conspiracy. 

It 2s, not necessary for the Government to pr ve 
that each member of the conspiracy committed or participated 

particular overt act, since che overt act of any 
One done in furtherance of the conspiracy becomes th 
overt: act. of all the other mombers, Any one member's 
act becomes the overt act of all the other members, 

And so, too, the Government is not required to 
prove each of the overt acts. it is sufficient if it 
provid the commission of at least One of the acts at or 

the time alleged. 
Now, in addition, as J rentioned to yeu earlier, 


the Government must prove that at least one overt act was 


committed in the Southern District of Mew YOrk, and J] 


charge you that if you find that any of the Overt acts 
Occurred at 26 Federal Plaza or clsewhere in Manhattan, that 
act occurred within the Southern District ofNew York. 
Long Island is not within the Southern District of New York. 
Neither is Brooklyn nor Oucens. 

Now I will read Count 2 of the indictment. 
Count 2 of the indictment charges the defendant with solicit-| 


ing and received bribes, and it reads as follows: 
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“The Grand Jury further charges: 

"From on or about October 1, 196€9 up to and 
including July 31, 1972, in the Southern District of 
New York, Will*am Sanqemino, the defendant, being a 
public official of the United States, to wit, a 
Major in the United States Army assigned to the 
Selective Service System, unlawfully, wilfully and 
knowingly did, directly and indirectly, corruptly 
ask, demand, exact, solicit, seek, accept, receive 
and aaqree to receive things of value, to wit, 
approximately $30,000, for himself and for other 
persons in return for: (a) being influenced in his 
performance of official acts; (bh) being influenced 
to commit and aid in committing, and to collude in, 
and allow, a fraud, and make oprortunity for the 


commission of a fraud, on the United States; and 


(c) beina induced to do and omit to do acts in 


violation of his official duties, to wit, in return 
for providing advice and for assisting certain 
persons to avoid or terminate service in the Armed 
reorces of the United States." 
Now, this Count 2 alleges a violation of 
Section 201(c) of the United States Code, which provides as 


| 
follows: 
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"Wreever, being a public official or person 
selected to be a public official, directly or 
indirectly corruptly asks, demands, exacts, solicits, 
So2eks, accepts, receives, or agrees to receive any- 
thing of value for himself or for any other person 
Or entity in return for: 

"(1) being influenced in his performance of any 
official act; or (2) being influenced to commit or 
aid in committing or to collude in, or allow, any 
fraud, or make opportunity for the commission of any 
fraud, on the United States; or 

"{3) being induced to do or omit to do 
act in violation of his officia] duty" 

commits the crime of bribery. 
Now, the bribery statute makes criminal the 


corruption of official positions tnrough misuse of influence 


in qovernmental decision making. The essence of the 


crime of bribery is that the will of an interested person 
is substituted for the judgment of a public official as 
the controlling factor in official decisions. 

Count 2 must b> considered separately from 
Count 1. You must reach a senarate verdict on Connt 2, 
and before you can convict the defendant on Count 2 you 


satisfied that the Government has established the 
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following three elements beyond a reasonable doubt. 

how, you will reeall r gave you the three 
elements on Count l. Now I am about to give you the three 
:scontial clements of Count 2. 

First, that duri:g the period alleged in the 
indictment the defendant William Samqemino was a public 
official of the United States, namely, an officer in the 
United States Army and assianed to the Selective Service 
System. 

Second, that the defendant Sangemino either 
directly or indirectly asked, solicited, sought, accepted, 


received or agreed to receive somethina of value for him- 


Third, that the defendant Sangemino did any 


or all of the abov> acts wilfully, knowingly and corruptly 


and with the specific intent to be influenced in the per- 


formance of an official act or induced to violate his 
official duty or to participate in or allow a fraud On the 
United | 
-o the first element, there is no dispute 
here that. at the time of the acts alleged in this indict- 
mont William Sangemino was an officer in the United States 


Army and assinned to Selective Service headquarters, 26 


Fodwral Plaza in Manhittan, and J therefore charge you as 
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a matter of law that as such the defendant William 
Sangemino was 1 public official within the meaning of the 
Statute which TIT have just read to you. 
tow, to estahlish the second clercnt of the 
crime of bribery, the Government must prove to your satis- 
faction beyond a reasonable doubt that the dofendant 
William Sanaemino directly or indirectly asked, solicited, 
sought, accented, received or agrecd to receive something of 
valuc for himself or for another person or entity. 
it is not necessary that the defendant 
acts just mentioned. It is sufficient 
ne “of them, This element wonld be satisfied 
defendant simply received money. 
ne sary for the Government to prove that Sanqemino 
actually solicited any moncy or that. he asked for any money. 


The Government satisfies its obliqation as to this element 


if it establishes that the defendant did any one of the acts 


required to be proved. Proof of one of them is sufficient. 
‘somethina of value" includes 
it, any form. 
The use of “directly or indirectly" is also 
Siqnificant and means ji is not necessary for the Government 
to prove that the d-fendant himself asked for the money or 


even that he received the money. 
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Applied to the facts of this case, the Govern- 
ment contends that it satisfied its burden on this element 
by establishing beyond a reasonable doubt that Sanaemino 
directly or indirectly asked for Or reccived or agreed to 
receive money, and it is clear to you, I am sure, that the 
defendent denies the receipt of any money, and that is an 
essential issue in this case for yOu, the jurors, to decide. 

Now, it is not necessary for the Government to 
prove that the defendant received the exact sum of $30,000. 
It would be sufficient for purposes of Count 2, 1f the 
Government proves beyond a reasonable doubt, that this 
defendant received any amount of money which was sufficient 
to be regarded by the parties giving and recei« i: + as 
something of value intended to influence the man in the 


nerformance of his official duties. 


If the jury finds beyond a reasonable doubt that 


Lemler paid the defendant Sanqemino the sum of $300, which 
is claimed to have bcen contained in the envelope said to 
have been delivered by Mr. Mofschowitz, Lemler's chauffeur, 
ind handed to the defendant by Mofschowitz, then even 

that relatively small amount of money is sufficient to be 
found to be a bribe by the jury if the jury finds that the 
parties so reqarded it. 


Now, the crime of bribery requires specific 
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intent, intent on the part of the qiver and intent on the 
part of the receiver, cach to commit the criminal act of 
bribery. 

Now, the third element involves proof of the 
defendant's state of mind, that is, that the defendant 
acted knowingly and wilfully and, in the case of this 
statute, corruptly, that is, for a bad motive, in return 
for at least one of the following: 

(1) being influenced in the performance of his 
official acts; or 

(2) being influenced to participate or allow any 
fraud on the United States; or 

(3) beina induced to do or to omit to do any 
act in violation of his official duty. 

It is not necessary to prove that the defendant 


received money in return for all three of these reasons. 


It is sufficient if he did so in return for any one of the 


aforementioned three reasons. 
For purposes of the bribery statute, an official | 
act means any decision or action or any question, matter, 
cause, suit, proceeding or controversy which may at any 
time be pendina or which may by law be brought before any 
public official in his official capacity or in his place of 


trust for profit. 
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The exe on of the influence inherent in or 
associated with a public office is an official act. It is 
the corruption of official positions through misuse of 
influence in qovernmental decision making which the bribery 
Statute makes criminal. 

Thus, if you find that the defendant e erted 
influence on persons at the Armed Forces examination station | 
or local draft boards, such influence enhanced as it was 
by reason of his position as an officer of the Selective 
Service System comes within the purview of the criminal 
statutes when it is exerted in exchance for the payment of 
money. Therefore, if you find that the defendant, as 
an officer of the Selective Service System and a major in 
the United States Army, used his official position to 
intercede with or to influence the actions of others 
employed by Selective Service or other federal agencies, 


such as the Army, then he has performed an official act or 


duty within the meaning of the bribery statute. 


Also, the term "fraud on the United States” 
has the same meaning in Count 2 as I previously explained 
to you in connection with Count 1, that is, essentially to 
deny the Unitcd States the right to have its business 
affairs carried on honestly and impartially, free from fraud,| 


improper and undue influence, dishonesty or unlawful impair- 
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ment or obstruction. 

Once again, it fis not necessary that the fraud 
succeed. In the context of this case, it is not necessary 
that Lemler's clients avoided or terminated service in the 
Armed Forces of the United States due to Sangemino's 
efforts. It is sufficient if the Government proves that 
the defendant intended to receive a bribe and that the 
person payino him intended to pay a bribe. 

Now, Similarly as to Count 1, the payment of 
money by a private person to an official of the Government 
for the performance of an official act constitutes a fraud. 

If the defendant held himself out as capable 
of aiding a member of the United States Army in seeking a 
hardship discharge or of assisting a Selective Service 
registrant in an attempt to obtain a medical deferment and 


received money because of this representation, you may find 


the defendant guilty of bribery on Count 2 regardless of 


whether he could actually Obtain a discharge or reassign- 
ment for a member of the Army or deferment for a registrant. 
There is some evidence hefore you from which 
you might infer that the defendant was able to aid members 
of the United States Army or registrants in procuring these 
results, and there is other evidence from which you might 


infer that members of the United States Army and Selective 
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Service registrants and their families believed incorrectly 
that the defendant was capable of procuring these results. 
Whether the defendant was capable of obtaining these 
results is a question of fact for the jury to determine 
and consider. However, I instruct you that even if you 
were to find that the defendant was not able to or didn't 
have the authority to influence decisions on hardship 
discharqes Or medical deferments at the Armed Forces 
examining station, this would not be a defense to the crime 
of bribery as I have described the elements of that crime 
to you. 

You will recall that in stating the elements 
of the crimes of conspiracy and bribery T said that before 
you can convict the defendant of the crimes charged you 
muse, as one of the elements, find beyond a reasonable 


doubt that he acted knowingly and wilfully. 


Now, I direct your attention to these words 


"knowingly" and "wilfully". What do they mean. First 

let me instruct you what these words do not mean. They do ; 
not mean that the Government has to show that the defendant 
knew he was breaking a particular law before he can be 
convicted of a crime. These words do not mean that the 
Government has to show that the defendant intended to profit 


at the expense of any other person, nor do they have anything 
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to do with his private motive or personal reasons for 
violating a statute. For, if, after considering all the 
evidence in accordance with my instructions to you, you come 
to the conclusion that the violated the law, then and in 
that event the defendant's personal or private reasons for 
violating the statute are of no consequence as far as quilt 
is concerned; but I instruct you that the words "knowingly" 
and “wilfully” mean dcliberately, they mean intentionally. 
In other words, you must be satisfied beyond a reasonable 
doubt that the defendant acted with knowledae, consciously 
and in the exercise of his own will. The words “know- 
ingly" and “wilfully” are opposed to the idea of an 
inadverent or accidental occurrence. An act is done 
knowingly if it is done voluntarily and purposely and not 
because of mistake or acc: ent or mere negligence or some 


other innocent. 


Knowledge and intent exist in the mind. It is 


not possible to look into a man's mind to see what went on 
there, and the only way you have for arrivina at a decision 
on these questions is to take into consideration all the 
facts and circumstances shown by the evidence, including 
the exhibits, and to determine from all such facts and 
circumstances whether the requisite knowledae and intent 


were present at the time in question. Direct proof is 
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unnecessary. Knowledge and intent may be inferred by the 
jury from all the surrounding circumstances. 

And as far as intent is concerned, you are 
instructed that a person is presumed to intend the natural 
and prohable or ordirary consequences of his acts. 

% number of the acts alleqedly performed by the 
defendant Sangemino are claimed by him to be on their face 
peepee. leigimate actions, within the scope of his officiel 
function. He showed us that it was part of his job to 
attend to the resolution of problems affecting reqistrants. 
And, indeed, the evidence shows that constituents of 
congressmen and a senator and others were assisted by the 
defendant in a perfectly legitimate fashion. 

The performing of these acts, however, is not 


the charge. The essence of the conspiracy to defaud and 


of the bribery charge is the payment and receipt of money 


in return for these acts from private persons, namely, 
Lemler. 

For example, it may have heen, and indeed was, 
perfectly proper and within hi- duties as a public inform- 
ation officer of the Selective System for Major Sangemino 
to speak to registrants, draft counselors and politicians 
in the course of his official duties. It was completely 


proper for the defendant to have spoken with officials of 
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the United States Army and local Selective Service boards 
within his duties at Selective Service. His duties wi 
these officials may have been perfectly consistent with 
the performance of the duties of his office. 

However, if he was being paid ty a private party | 
such as Lemler for so doing, it hecomes criminal within the 
context of Count 2. 

| Now, members of the jury, I am coming next to 
Count 3, and I recognize that this has been a warm room, 
that it is getting a little late. I am going to ask you 
if you all won't stand up and take sort of a seventh-innning 
stretch and see if you can relax your muscles and then we 
will resume. If anyone actually wants a recess, I will 
stop, but I haven't got very much more. 

(Pause.) 

I will now read Count 3. 

“The Grand Jury further charges: 

"1. On or about March 20, 1974, inthe Southern 

District of New York, William Sanaemino, the defendant, 
having duly taken an oath as a witness that he would 
testify truthfully before a Grand Jury of the United 
States of America, duly impaneled and sworn in the 


United States District Court for the Southern District | 


4 ! 
of New York and inquiring for that District, unlawfully), 
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wilfully and knowingly and contrary to said oath 
did make false material declarations to said grand 
jury as set forth below. 

"2. At the time and place aforesaid, the grand 
jury was conducting an investigation, pur ‘ant to 
Title 18, United States Code, Section 201 to deter- 
mine whether employees of the Selective Service 

-em and the ‘Inited States Army had corruptly 
asked, demanded, exacted, solicited, sought, accepted, 
received or agreed to receive thincs of value to 
influence the full and faithful service of members 
of the United States Army and to influence the fair, 
impartial and honest selection of men eligible for 
service in the United States Armed Forces. 

"3. %It was material to the grand jury investiqa- 


tion to determine whether the defendant had ever 


directly or indirectly, solicit :d or received any 


money or other thing of value from Nathan Lemler or 


others. 
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A, At the time and place aforesaid William 
Sanvetnine, the defendant, appearing as a witness under oath, | 
did twstify falsely with respect to the aforesaid material | 
matters as sct forth below: 

"Q Did you ever in yar job receive any remuneration 
for helping Selective Service applicants, any money or 
other things of value? 

"A No. I got $50 for a speech once. 

"9 You did not receive any moncy at any time for 
helping a Selective Service applicant? 

"A No, I did not receive any money at any time 
for that. 

"d Did you ever assist anyone who was already on 
active duty in getting a discharge? 


“A Several tines. 


"Q Did you ever take any moncy for that? 


"A No, I did not. 

"0 Did you ever have any dealings with Dr. Nathan 
Lemler? 

“A Yes. 

"Q Did you ever take any monry from him? 

"A No,’ 


"Q For any rezton? 


"A Wo, not for any reason. 
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"0 I would also like to advise you that if you 
wilfully give a false answer to any of my questions that 
consticutes perjury and you can be prosecuted for that. 

"A Yec, but ho never offered me any money to do 
anything illegal. 

"Q Did you ever take any money, period? 

"A No, I never took any money, period. 

me) From Dr. Nathan Lemler? 

"A. No, I did not. I mean, I see what you are getting 
at but he didn't have to give re any money. That is my job, 
to do what I did for him. 


me) Did you in fact assist Dr. Nathan Lemler with 


of his clients in their Selective Service problems? 


"A Yes, I did. 
"dQ Did you ever take any money for that? 
"A No, I did not." 
That's the end of count - 
Now, count 3 is charged under Title 18, Section 
1623 of the United States Code, which ‘s entitled “False 
declarations before grand jury or court,"“and the pertinent 
provisions of that statute read as follows: 


“Whoever under oath in any proceeding before 


any court or granf jury of the United States mowing) 


makes any false Material declaration is guilty of a c rime.” | 


Now, simply stated and for Purposes of this 


case false declaration is the wilful giving of false 


testimony as to a mterial matter before a grand jury while 


under oath, 

In order to sustain its burden of proof with 
respect to count 3 the government must establish beyond 
@ reasonable doubt these three essential elements. fr 
will now give the jury the three elements of count ;: 

First, that on or about March 20, 1974, William 
Sangemino took an oath to testify truthfully before a 
grand jury in the Southern District of New York, a body 
authorized by law to administer an oath. 

The second element: that he then made false 
Statements under oath as set forth in the indictment knowing | 
those statements to be false, 

Third, that the matters about which it is charged 
he testified falsely were material to the issues under 
inquiry by the grand jury. 

Now, in the present case there seems to be no 
dispute that on the date set forth in the indictment this 
defendant appeared before a grand jury in the Southern 
District of New york: that he took an oath before that grand 
jury that he would testify truthfully, and that the grand 


jury was authorized by law to administer Oaths, and that he 
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testified as set forth in the indictment. 

The minutes of the grand jury are in evidence 
in this case as Exhibit 16, and if ym find from those 
Minutes that the grand jury in the Southern District of 
New York was investigating the Payment of money to Major 
Sangemino or investigating irregularities in the processing 
of Selective Service registrants, I instruct you as a 
eatin of law thet the matters about which the defendant 
testified, as set forth in the indictment, were material 
to the issues under inquiry by the grand jury before which 
the testimony was given. 

You must direct your attention, then, to the seconc 
element which I have outlined, and it raises the following 
two questions for you to consider with respect to count 3: 

1. Was any part of the tertim:ny given by 
William Sangemino as listed in the indictment false? 

2. Did he give any part of that testimony knowing 
at the time he gave it that it was false? 

Count 3 charges the defendant with making several | 
false declarations to the grand jury, and it is not necessary! 
that the government prove that each of those fact declarationd 
was false. It is enough for a conviction on this count if | 


the government proves beyond amasonable doubt the falsity | 


of any one of the declarations sworn to by WilliamS angemino | 
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before the grand jury and listed in count 3 of the Per 


Now, here again this is a crime which requires 
a specific intent and it must appear to your satisfaction 
beyond a reasonable’ doubt thet the defendant intended to 
and did lie under oath to the grand jury. 

Now, all of us know what a lie is. A mere mistake 
or a failure of recollection or a misunderstanding of the 
question or any other innocent error of that nature in 
giving testimony will not constitute the crime of giving 
false testimony which is charged against the defendant in 
this case as count 3. 

Now, the law, of course, recognizes no excuse 
and no justification for false testimony given knowingly. 

A witness is compe’ led by law to testify truthfully under 
oath before a grand jury if he i, called to testify and doas | 
80. 

Qne or two other matters and then I am reaching 
the close of my instructions: 

Under your oath as jurors you cannot allow any 
consideration of the punishment which may be inflicted upon 
the defendant if convicted to enter into your verdict in 
any way or in any sense affect your deliberations. The 
duty of sentence rests oxclusively upon the court. 


Your function is to woigh the evidence in the case 


s 
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and to determine the guilt or innocence of the defendant 
solely upon the basis of such ‘eVidence and the law. 

You are to decide the case upon the evidence 
and the evidence alone, and you must not be influenced 


| 
by any assumption or conjecture or Sympathy or any inference 


| 


not warranted by the facts which have been proved to your 
satisfaction. | 
| If you fail to find beyond a reasonable doubt 
that the law has been violated you should not hesitate 
for any reason at all to find a verdict of acquittal, | 
On the other hand, if you should find that the law has been | 
violated as charged with respect to any count in this | 
indictment, you should not hesitate because of sympathy | 
Or any other sie to render a verdict of guilty as a | 
clear warning that a crime of this character may not be | 
committed with immunity. The public is entitled to be msured | 
of this. , | 
A word .about deliberating: each juror is entitled | 
to his or her ow opinion. Each. shuld exchange views | 
with fellow jurors. That's the very purpose of jury de- | 


liberations, to discuss and consider the evidence, to Seren, 


to the arguments of fellow jurors and to present individual 


based solely and wholly on the evidence if you can do so 


| 
views, to consult with one another, «and toreach a verdict 
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without violence to your individual judgment. But each 
one of you must decide the case for himself or herself 
after consideration with your fellow jurors. 

You shaild not hesitate to change an opinion 
you may hold which after discussion with your fellow 
jurors appears erroneous in the light of the discussion, 
viewedagainst the facts and the evidence ami the law. 
sidelines if after carefully weighing all the evidence and 
listening to the arguments of your fellow jurors you enter- 
tain a conscientious view that differs from the others, 
you are not to give up and yield up your judgment simply 
because you are outnumbered or outweighed. 


your final vote must reflect vour individual 


conscientious judgment as to how the case should be decided. | 


In order to find a verdict on any count it must 
be the unanimous decision of all 12 jurors. 

Now, in the course of your Sadinecations you may 
want to have some part of the testimony read to you, or 
you might find that you are uncertain as to the meaning of 
some part of my instructions. 

Now, in any such case you may send a note to the 
court through your foreman asking for whatever will clear 
up any other questions which you may have. 


You can also send for any or all of the exhibits 
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in evidence by such a note. 

I have mentioned to you earlier that if you want 
to hear either or both of the tapes you may so inform the 
court by a note, 

If you ask for a copy of the indictment by a 
note from your foreman, that will be sent to you, but, as 
I noted earlier, an indictment is merely a charge or an 
accusation and it has no standing as evidence. 

Now, when you send out any note please do not 
indicate in that note how the vote of the jury may then be 
divided, because that is something we don't want to know. 
So don't tell us in the note what the vote is unless the 
vote he unanimous and you have a verdict, in which case 
inform the U.S. Marshal that you have a verdict, 

Your foreman will be Mr. Bross, and he will send 
out any communications from the jury by delivering a note 
to the Marshal. 

I ask you not to request the reading of testimony 
until after you have discussed it, but if anyone wants it 
of course we are happy to oblige. 

Now, let me finally state that your cath sums 

up your duty as jurors, and that is that without fear or 


favor to anyone you will well and truly try the issues 


| 
between this defendant and the government of the United ane 
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based so, y upon the evidence and the court's instructions 
as to the law. 

It's important to the defendant; it's important 
to the government. 

Now, you alternates -- and it turns out that we 


have been fortunate, we have not had to call upon your 


services, you are now excused. Th>t is, Eleanor Bodie, 


Michele Delgenko, J. Berkley Smith and Sonya Rivera. 

Do not discuss this case with anyone until after 
a verdict has been recorded and the balance of the jury 
excused. You four may withdraw from the courtroom and 
the clerk will give you your jury certificates. you are 
excused with my thanks. I appreciate your attendance 
and your attention here. 

(The alternates left the jury room.) 

THE COURT: Now members of the jury, I am going 
to ask you all to remain seated in the box where you are 
briefly while I confer with the attorneys to see if there 
are any additional instructions which they would like to 
have me mention to you, or if there is anything I may not 
have covered in my previous statement; and in this regard 
I ask you to be patient a little bit longer and do not 
discuss the case while seated in the box, because there is 


a possibility that I might find it proper to give you 
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additional instructions which you may not presently have 
received, 

SO please be seated where you are for a few 
minutes. 

(At the side bar.) 


THF COURT: Are there any additional recvests 


or exceptions? 


MR. HARRIS: None from the government. 

THE COURT: Mr. Brettschneider? 

MR. BRETTSCHNEIDER: I do have one with respect 
to the consideration by the jury of the prior criminal 
record of any witness with respect to their credibility. 

THE CQURT: You are a little late with that, you 
know. I asked you several times for any requests to charge. 
That matter has never been discussed with mm. The only one 
I know who had a criminal record is Lemler, and I think 
that has been well agued. 

MR. BRETTSCHNEIDER: All right, Judge. 

THE COURT: I decline to give that at this time. 

Anything else? 

MR. BRETTSCHNEIDER: No Judge. 

THE COURT: All right. 

(End of side bar discussion.) 


THE COURT: "embers of the jury, will you kindly 
k* 
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WILLIAM SANGEMINO 


Defendant Sangemino's Motion for a New Trial 


Now comes the defendant, WILLIAM SANGEMINO, by his 


| attorney and respectfully moves this Honorable Court that the 
i 
|| verdict of April 18, 1975 be set aside and that a new trial 


i" granted. 


| This motion is predicated upo: the grounds that such 
fj 
(@ new trial is “required in the interest of justice", as stated 
\! 

in Rule 33, Federal Rules of Criminal Procedure, and on the 


| Fif*h and Sixth Amendments to the Constitution of the United 
|| States. 
{| 
i 
i 


| counsel. His representation at trial was so woefully inadequate 


The defendant was denied the effective assistance of 


las to shock the conscience of the Court and make the proceediags 
c farce and mockery of justice. The record and supporting 


| materiais provided herewith indicate a total failure to preseat 
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‘of Law, taken individually and collectively, meet the stringent 


tl 


| standards necessary to show inadequacy of counsel, and that the 
legal representation of the defendant was constitutionally 


\ defective. 


WHEREFCRE, the fendant prays as follows: 

1. That the verdict of guilty be set aside and 
that a new trial be ordered; 

2. For such other and further relief as this 


; Honorable Court may deem just and proper. 


By his Attorney, 


)) » (fff 
MW) cs Sia ) athacl 
MICHAEL B. POLLACK 

1345 Avenue of the Americas 
New York, New York 10019 


MEMORANDUM OF LAW IN SUPPORT OF MOTION 


UNITED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF WEW YORK 


UNITED STATES CFP AMERICA No. 74 Cr 928 
75 Cr 127 
-against- 


WILLIAM SANGEMINO 


MEMORANDUM OF LAW IN SUPPORT OF 
DEPENDANT SANGEMINOC'S MCTIOCN FOR 


In his motion the defendant moves the Court to 
grant him a new trial based on the incompetent assistance of 
counsel he received at his trial. Such grounds ere not general- 
ly favored by th courts. However, recent developments are 


bringing more and more to light the yrowing dissatisfaction 


of the members of the judiciary with the quality of advocacy in 


our courts. In an article entitled "The Court Needs A Friend” 
in Volume 60 ABA Journal, February, 1974, Chief Judge Irving 
R. Kaufman of the Second Circuit Court of Appeals wrote 


The Advocate is a partner of the court in 
the important enterprise of dispensing 
justice. I em concerned about the future 
of this partnership in the light of what 
many perceive to be a decline in the 
quality of advocacy at both the trial and 
appellate levels. I began to develop this 


theme several months ago, and I am 
happy that Chief Justice Burger also 
has brought his considerable talents 
to a discussion of the subject in his 
Sonnett lecture at Fordham on November 
29 (see page 171 of this issue). 


In our adversary system, the quality of 
justice dispensed by the courts is ulti- 
mately dependent on the quality of 

advocacy provided by the bar. If lawyers 
fail as advocates for want of skill or 
dedication, then judges surely will fail 

as well, and the coin of justice will be 
debased beyond recognition. This inter- 
dependence of bench and bar is the linchpin 
of our legal system. Contemporary develop- 
ments make this relationship even more crucial. 


Noting an increasing trend by lawyers to allow judg 


to protect the record by accurately ruling on evidentiary and 


legal matters, Chief Judge Kauffman further stated, 


To put it bluntly, judges cannot compensate 
for lawyers who do not present their clients’ 
cases us well as wit and effort allow. It 

is not the judge's task to marshal arguments, 
find citations, distinguish other apperent 
precedent, and present the facts -- without 
the aid and guidance of counsel. To the 
extent we are able to do it all without that 
help, it will be at the expense of practicing 
our craft of judging. 


In the same issue of the American Bar Association 
Journal at page 173 the following is attributed to Chief Justice 
Warren Burger of the United States Supreme Court, 


Based on his conversations with judges and 
experienced lawyers over the past twelve 

to fifteen years, the chief justice estimated 
that “as a working hypothesis from one third 
to one half of the lawyers who appear in 

the serious cases are not really qualified 

to render fully adequate representation. 
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From which class or seqment of our society is the — 


unqualified advocate most likely to draw his clientile? 
Addressing himself to this problem, Chief Judge Kaufman stated, 


TO say that the recent interest in improving 
advocacy is an effort to create an elite corps 
of lawyers is thoughtless and unfair criticism. 
Large corporations and the wealthy have no dif- 
ficulty in retaining the best qualified trial 
lawyers of the bar. The very poor or indigent, 
in many instances, will be well represented 

by trained legal aid counsel. sut the great 
mass Of peopl: who fall into the lower middle 
class and can pay a small lawyer's fee run 

the risk of getting what they pay for -- an 
inexpensive but poorly trained lawyer. 


This is exactly what happened to Major William Sangemino. (See 
Affidavit) 

Initial thoughts on the subject of incompetent 
assistance of counsel would lead cie to think that such criti- 
cism would be leveled at the younger members of the Bar. 

Chief Judge Kaufman indicates thatethis is not the case when 
he stated, 


But candor requires us to adrit that the 
concern over the qualifications of advocates 
in the federal courts is not born solely of 
doubt about the skills of the neophyte. 
While no amount of education can adequately 
replace the whetstone of experience in 
sharpening the advocate's skills, there is 
good reason to suppose that in learning, 
natural abilities, anc commitment, today's 
graduates are better equipped ¢t:1n ever to 
acquire the practical talents essential to 
capable lawyering. ny of those alres 
practicing fall far short of the mini 
desirable level of competence. Time and 
again during the hearings on the proposed 
rules we heard the cry that too much empha js 
was being placed on the budding lawyer, while 
nothing was being dcue about the incumbent 
incompetent. 

(emphasis added) 
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Defendant respectfully submits that certain of his fundamental 


constitutional rights were abridged by the ineffective assistance 
of a counsel whose trial experience was questioned by the iudge 


at trial. 


Rule 33 of the Federal Rulse of Criminal Procedure 
provides that "the court may jrant a new trial to a defendant 
if required in the interest of justice." The Fifth Amendment 
to the United States Constitution ordains that “no person 
shall be...deprived of life, liberty, or property, without due 
process of law.” Furthermore, "in all criminal prosecutions, 
the accused shall enjoy the right...to have the Assistance of 
Counsel for his defense." U.S. Const. Amendment VI. "ft has 


long been recognized that the right to counsel is the right to 


effective assistance of counsel.“ McMann v. Richardson, 397 U.S. 


eee 


759, 771 n.14 (1970). (emphasis supplied). See also Powell vy. 
Alabama, 287 U.S. 45,71 (1932). 

The defendant moves for a new trial on the ground 
that he was denied the effective ageiztance of counsel at his 
original trial. “The current standard of ineffective essistance 
of counsel in this circuit is that in order to be of constitu- 
tional dimensions the representation be so ‘woefully inadequate a 
to shock the cousciencve of the Court and make the proceedings a 


farce and mockery of justice.‘'“ United States v. Yanishetsky, 
500 F.2@ 1327,1333 (2A Cir. 1974), quoting United States v. 
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405 F.2d 1039,1043 (24 Cir. 1969), cert. denied 395 U.S. 914 | 


(1969); see also "ited States v. Ortega-Alvarez, 506 F.2d 455 
(2d Cir. 1974). 

Defendant's motion is predicated on the fact of a 
“total failure t> present the cause of the accused in any 
fundamental respect." United States v. Garguilo, 324 F.2d 795, 
796 (2d Cir. 1963). The record in the instant case is replete 
with instances wherein trial counsel failed to exercise the 
standard of diligence and competence expected of a criminal 
lawyer. Taken individually and collectively, defendant submits 
that they satisfy the “stringent standards to be met to show 
inadequacy of counsel, " United States v. Maxey, 498 F.2d 474,483 
(2d Cir. 1974), and that his “egal representation (at trial) ws 
constitutionally defective." United States v. Yanishefsky, su 


at 1334. 


II. 
Counsel will attempt to set forth the incidents of 
ineffective assistance in the transcript. At page 101 of the 
trial transcript (TR.) the following discuaaion took place: 


Q After you recaived your fee, what, if anything, 
did you do? 


A I discussed the matter with Major Sangemino. 
THE COURT: When and where did you do this? 
THE WITNESS: At the Major's office. 
MR. BRETTSCHNEIDER: May we have a date? 
THE COURT: Yes, fix the dat. of any discussica, 
Mr. Harris. , 


Nowhere on the succeeding pages of the transcript does the 


prosecutor attempt to comply with the Court's directive nor 
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does defense counsel object to such failure of compliance. 

Discussion at the trial concerned the acmissability 
of an EEG examination of Richard Palcoff which was shown to the 
defendant by the prosecutor before the trial. Such exh&it was 
extremely relevant to establish that Richard Falcoff wes deferr 
from the service because of a history of epilepsy dating back 
to 1959. At page 736 of the transcript, the following discuss 
occurred, 

THE COURT: Is Mr. Falcoff named in the indictment? 

MK. HARRIS: yes, he is. 


THE CCURT: Well, you knew about Falcoff since 
time in 1974. 


MR. BRETTSCHNEIDER: No, Judge. The only thing 
we knew was the name. 


THE COURT: Well, you had plenty of time to ask 
the government where is Palcoff. 


MR. HARRIS: The grand jury testimony has been 
marked. It has a 3500 number. 


THE CCURT: What is the number? 


MR. BRETTSCHNEIDER: 3590. 
May I ask the Court to examine it and see whether -- 


THE COURT: NO, because you haven't shown necessity. 
You made no effort to find Palcoff. 


MR. BRETTSCHNEIDER: Judge, J have indicated to 
the court what efforts we have made -- 


THE COURT: They are not satisfactory to me and 
I decline to take it. 


This conversation so followed on page 737 by the following 
direct charge of lack of Giliyence by the Court. 


MR. BRETTSCHNEIDER: Judge, we have the addressees 
of Palcoff. 


THE COURT: Well, I am not going to take the 4270 
grand jury testimony but you can mark _t for 
identification so you can preserve your rights 
on appeal. 

It doesn't show very much diligence because you 
knew about the name of Palcoff from the day the 
indictment was filed. 

Another effort was made later in the trial to in- 
troduce this exhibit. Again the Court refused its admission 
for lack of a proper foundation. (TR 1022). In denying the 
request to introduce the document it was quite clear that 
numerous alternative ways were available to counsel to lay 
a proper foundation and none were accomplished becauss he 
failed to examine the file. (TR 1021). The above stated 
lack of diligence is further testified to when the Court on its 
Own motion moves to exclude jovernment exhibits 7 and 7A. In 
ruling on opposition to the exclusion the Court notes it is not 
changing its mind but that when the exhibits were offered 
“NO proper objection was made". TR. 1045. 

The Falcoff case is of central importance to this 
case when you realize that; 

(1) Lemler claims to have fixed 400 cases 

but the prosecution offers evidence on approximately 

four cases; 

(2) The credability of Nathan Lemler is at the 
heart of these charges and if Falcoff did not pay 
to have his selective service problem handled this 


undercuts Lemler's credability on the other cases; 


(3) Why would any father pay to have his son 


excluded from Military Service on false grounds 


when he has sufficient grounds dating back at 


least ten years. 428a 


In his direct testimony Nathan Lemler was asked 


these questions and gave these answers at page 139 (™.) 


Q Did you ever have a client named Richard 
Falcoff? 


Yes, Sir. 


Would you teli us when he became a client of 
yours? 


As near as I can place it offhand, sir, it 
would be some time in 1970. 


At Page 140 (TR.) 
Q pid Mr. Falcoff come and consult you? 
THE WITNESS: Yes, sir. 


THE COURT: Give that conversation; state who 
was present, when it was, when it was. 


MR. HARRIS: I am not interested in that conver- 
sation. 


Q Did you agree to perform services for Palcoff? 


THE WITNESS: Yes 


Q And what services did you tell him you would 
perform for him? 


At Page 142 (TR.) 
A Get him a selective service deferment. 
Q Tell us what Mr. Palcoff requested. 


A Just Selective Service deferment. He had no 
educational problem.... 


Q Did there cone a time when you performed any 
services for Mr. Falcoff in regard to Selective 
Service? 


A TI spoke with Major Sangemino about the matter. 


At page 143 {7mR.) 429a 


What, if anything, did you do as a result of your 
conversation with Major Sangemino? 


I had the registrant visit Dr. Wesolouski. 
What was the purpose of that visit? 


To arrange for there to be some medical defect 
that would be acceptable for deferment. 


What aefect was arranged for, if you know? 

Well, as I recall it, sir, there were two: 

Originally, it was for a polynodal cyst; 

ultimately it was for epilepsy." 

Compare the above testimony to exhibit 3590, the 
Grand Jury testimony of Richard Falcoff on June 24, 1974. In 
that testimony he says, 

(1) He had epilepsy which he felt would disquali 
nim from the Military; 

(2) He never met Nathan Lemler, his parents did; 

(3) The purpose of meeting Lemler was to get 
him into Fordham Law School; 

(4) Q bid your parents ever have any contact 
with Lemler regarding your Selective Service? 

A Wo. 

(5) He told the doctor at APBES that he had epi- 
lepsy and was told he'd be recalled and at that time 
he'd have to prove documentation; 

(6) He did not see a Doctor in 1971 for 
epilepsy; 

(7) Spoke to Lemler once about his grades in 


school. 
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Norman Falcoff, the father of Richard, also appear 


in the Grand Jury on June 24, 1974. He testified: 


(1) He spoke to Lemler about getting his son 
into Law School; 

(2) Richard submitted medical documentation on 
his epileptic condition to the prosecutor; 

(3) Q What, if anything, did Mr. Lemler do 
for you in regard to your son‘s Selective Service 
status? 

A Actually, he did very, very little. When 
he told me he might be helpful, I told him it 
wouldn't be necessary, based on his physical egn-« 
dition, and I asked him, I pointed the question 
to him, whether it was a residual benefit he was 
offering t> ne in thie matter here in case I had 
to appeal, and he said it might be, and that was 
the end of it. 

Q When was it your son first met Dr. Lemler 

A He never met hin. me 
Defense counsel's lack of diligence in finding thes 

two witnesses in and of itself was sufficient to deny the 
defendant with effective assistance of counsel. Add to this 
the fact that the witness Lemler was never confronted with and 
questioned about these assertions must shock the senses of this 


Court and make the proceedings a mockery of Justice. 
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Compounding and aggravating the Falcoff situation 


is the way defense counsel handled the production of Ex. 14, 
tape recorded conversation between the witness Lemler and Mrs. 
Petro. He asked for these tapes in open Court causing the 


Judge t> comment "I think you have opened the door to the 


tapes, and after I have had a chance to look at the transcript, 


I will see whether you can bring ther in on re-direct examina- 
tion. (TR 372). 

Nowhere can there be a moce explicit display of 
the shock to the conscience of the Court than on page 466, 
467 and 468 of the transcript: 


THE COURT: You opened the door, you know. 
You demanded it in front of the jury. The only 
basis on which I would takeit would be bearing 
on his truthfulness, that is all. 


MR. HARRIS: As a prior consistent statement? 
THE COURT: That is all. I would only take it -- 


MR. BRETTSCHNEIDER: I have never said there 
was not a tape, Judge, nor did I indicate any- 
thin; else. I have not read it. 


THE COURT: What you did in the jury's presence, 
really, was bordering on the foolhardy with respect 
to this tape. I do not understand why anybody 
rould do it. 


I think you ought to read it so that you will 
have an opportunity to state your objection, and 
I will.hear you at about twelve after two in the 
absence of the jury. I will have the jury come 
back at 2.30. 


MR. BRETTSCHNEIDER: If the Court pleases -- 432a 


THE CCURT: < would have to come in with a 
limiting instruction, but you cannot protect your 
rights until you have had a chance to read it. 


MR. BRETISCHNEIDER: I have not seen it yet, 
Judge. 


THE COURT: I will let you read it. 


MR. BRETTSCHNEIDER: Judge, I would like at this 
time to offer into testimuny -- 


THE COURT: You are not in a basi to offer 
testimony. He is proceeding with his direct. We 
have not come to the defendant's case. What are 
you going to offer if he has not rested? 


MR. BRETTSCENEIDER: This is the statement, 
the grand jury mimites of Leonora Resnick. 


THE COURT: Absolutely not. When the defendant's 
case joes forward, you may make an offer at that 
time, 


MR. HARRIS: I have offered to provide counsel -- 


THE COURT: How many years have you been prac- 
ticing? 


MR, BRETTSCHNEIDER: Many, Judge. 
THE COURT: How many? 
MR. BRETTSCHNEIDER: Over 20. 


THE COURT: You nave done crimin> trials during 
that period? 


MR. BRETTSCHNEIDER: That is right, rir. 
If I can state my basis on the record, why wa 
are doing it -- 


THE COURT: No. you cannot offer evidence 
until he finishes with this witness and cests. 


Lefense counsels request to admit the Grand Jury 


testimony of Leonora Resnick duriny the prosecution's case 


4 
shows a lack of knowledge of trial procedure as well as a lack 7338 


of knowledge of the applicable law in this Circuit. This reques 


was renewnd at WR. 532. The rule for use of Grand Jury testi 


as affirmative evidence is stated in che case of United States 


v. DeSisto, 329 F.2d 929 (2nd Cir., 1964) which allows the 
proponent to use a witness’ grand jury testimony as affirmative 
evidence ir. contradiction to his trial testimony where there is 
an Opportunity to cross examine the witness at trial. This lack 
of knowledge is compounded by indifference and lack of diligence 
as exemplified at TR. 474 


THE CCURT: Why don't you take the weekend and 
see if you can't locate Mrs. Resnick. 


MR. HARRIS: I offered to give him Mrs. Resnick's 
address this morning and he said he didn't want it. 


Additional areas where counsel exhibits a lack of 
diligence or ignorance of applicable law sare; 
TR. 1094 where on sunmation: he states "...if you 
believe the questions of Mr. Harris..." 
TR. 212 when te asks Lemler about his “past recerd* 
TR. 238-239 where he continues to question Lemler 
about his status as a sovernment informant in a way to build his 
up as the kind of fellow who works free for the government. 
Cther small instances where counsel showed a complete 
lac. of diligence in the courtroom were on 
Page 327 TR. when he failad to move to strike out 
the unresponsive answer on Line 20. 
Q What did he do? 


A If he did nothing, he took money under falee 
pretenses. ‘! do not know what he did. 
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Page 513 TR. when he failed to move to strik. out 


Harriet Tollen's unresponsive answer 
Q Calling your attention on one of the three 
occasions when your father returned to the car ’ 
4id he say anyth‘/n> to you? 
A Yes, he passed a remark that he thought it 
was very humorous that he had to go to the men's 
room to pay Sangemino his money. 


2 And I ask you, were these the exact words your 
father used? 


A No. 


Q Will you please tell t*e jury what the exact 
words were? 


A He had to go to the crapper because that was 
the only place they could have privacy. 


Nowhere in the exact wordin7 was any mention made 
of money. Yet in a question on page 520 defense counsel re- 
enforced in the jury's mind that Lerler used the word Boney 
when he asked: © Did you see him write what you said: 


“My father said when he came out of there I gave 
him money in a crapper? 


Page 565 where the Court sustains the Objection to 


the introduction of a document which could have been used to 


impeach Lemler when he was on the stand. 


At various times throughout the proceedings the Court 
asked counsel if he wished to submit requests to change. See 
TR 607, 1024. On all such occasions counsel said he aid not, 
except after summation when the Court refused an oral request 
as being untimely. TR. 1215. One instruction which had extreme 
merit in the facte of this case was 371.1° Devitt & Blackrar , 
Feietal Jury Practice and Instructions. 


“If a party fails to produce evidence which is 
under his control and reasonably available te hia 
and not reasonably available to the adverse perty, 
then you may infer that the evidence is unfavorable 
to the party whe could have produced it and 414 not. ° 
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If this instruction were refused certainly §12.15 of 
Devitt & Blackmap Supra was applicable. his instruction was 
very important when one considers Lemler was so sure of how 
many encounters he and Sangemino had because of his little 
white cards. TR. 64,215. He further testifies on Page 65 he 
gave those cards to his daughter Harriet Tollen who denied 
being given or having the cards. on Page 93 Lemler states 
records, including Ex. 1 © 2, where taken pursuant to a subpoena 
by the Attorney General of the State of New york. The prosecu- 
tor stated the Attorney General does not have the records nor 
does the Nassau County prosecutor. TR. 93 See TR. 70. 


The failure to present any requests to charge is a 
living example of Judge Kaufman's statement Supra. "To put it 
bluntly, judges cannot compensate for lawyers who do mt 
present their client's cases as well as wit and effort allow. 

It is not the judge's task to marshall arguments, find citations 
distinguith other @pparent precedent, and present the facts -- 
without the aid and guidance of counsel. ' 

Counsel's attempt to put forth a defense case was 
the subject of little Planning or preparation. The effect of 
the defense case, rather than establishing at the very least 
@ reasonable doubt or at best the defendant's innocen ®, seemed 
to have the effect of further proving the prosecution's case. 
See TR. 1043. Those witnesses who were called were poorly 
prepared, in fact,what little preperation that did take Place 
usually occurred in the corridor Ourside the courtroom during 
a recess. See Affidavits of Spiegelian and D' Am. rosi. 

Several witnesses, calle4 a6 character witnesses, could not be 

SO qualified. swe TR. 7le. Others, such as Gross end Geranfis, 
Sat in the courtroom in violation of the axclusion order, until 
counsel met them in the hallway duriny a cecess. TR. 734. This 


method of hallway preparation is never to be recommended to a 


diligent and conscientious practioner, but in a case involving 


- 15 « 
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the intricacies of the Selectiva Service Law it was especially 


devestating. In his affilavit, Aldo vc. D'Ambrosi states he 
was prepared in the hallway, and had more time been spent with 


him he could have explained Exhibit 4, the business card, and the 


fact that other members of the Selective Service Staff referred 


individuals taking their pre-induction physical examinations to 
him. Evelyn Cohen also states she was no* properiy prepared to 
testify by defense counsel ani thet she was unable to st te 
that in her observation the door to -angemino's office was 
always open when Lemler was with hire. 

Archie Spiegelran,who testified on Major Sangemino's 
behalf, was also prepared in the hallway. Counsel confirms 
this on Page 615 (TR.) when he calls the witness, Archie 
Spielberg. This could have been a key witness if properly 
prepared because he has previously been qualified as an expert 
witness in Selective Service matters. Properly prepared and 
questioned, Spiegelman could have been asked hypothetical 
questions based on Lemler's testimony to contrast the feasibili 
of the story. He could also have reviewed the files for indici 
of fraud, as indeed he did for the prosecution. See affidavit. 
Rather than aiming this witness at the jugular of the prosecu- 
tion's case, counse) chose to use him to inject some levity 
into the proceediny. This was done by recounting bisarre 
incidents which had no relevance tu the charges before the 
Court. Spiegelman staes, “I have testified in at least twenty 


federni trials and never have I been subjected to such shoddy 
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and haphazard trial preparation by an attorney.” see also the 


affidavit of Joseph Winckler. 

In addition to not preparing those witnesses he 
did call to testify, counsel also refused to call several 
additional witnesses who had competent and relevant testimony 
to add to the defendent's case. Major Sancgemino asked counsel t 
call Mrse. Dahl to see if s'se would refute Lemler'’s charges. 
TR. 440. 


Eric Palmer of.¢red to testify but was rejected by 


counsel because it was felt that further testimony would hurt 


the case, that the Judge was antagonistic already, and that 
anything that would further prolong the trial would be detri- 
mental in the long run. Palmer's testimony was relevant to 
dispel the growing thought in the courtroom that the defendant 
only helped the powerful and influential because they helped 
or paid him. Extending himself for this young man could only 
seriously rebut the prosecution's theory of the motivation for 
the defendant's conduct. 

Margaret Sangemino is the defendant's daughter who asind 
to testify regarding the allegation her father solicited airli 
tickets because that was the only way he could travel. See TR. 
412,413. Her affidavit clearly shows an ability of the 
defendant to travel at prices he could afford without solicitin 
tickets from Lemler. 

Lieutenant Colonel William McPhail, Jr. + «' Lieutenan 


Colonel Robert C. Wiard, Jr. wished to testify ab. veir 
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| years as Commander, Armed Forces Examining and Entrance Station, 


Fort Hamilton, Brooklyn, New York. Bo h wished to explain the 


|| AFEES station, the procedures followed, the personnel «1 ‘uty, 


the virtual impossibility of determining with any cer on? i‘y 
which Doctor would be on duty on a particular day. Zach could 
have been asked questions on the possibility of accomplishiny, 
the different feats Lemler attributed to the defendant. 

Lt. Colonel Nicholas DeMaria submits an affidavit 
stating he had acreed tt» testify anc vas jiven a subpoena to 
testify. ‘Counsel never called him. ne reason for this, as 
atated in Major Sangemino's affidavit, was counsel's concern 
that the jury might confuse DeMaria with the mysterious 
Co. Nicholson. Lemler testified at jreat length about a 
compassionate re-assignment for Major Weiss. TR. 82-92. He 
testified that Sangemino arranged this for major Weiss, who wee 
stationez at Fort Hood, Texas by calling Weiss' commsader in 
Washington. TR. 86. Lt. Colonel DeMaria refutes this as the 
accurate procedure for a compassionate re-assi sim 1t. Further, 
if such a request were made when Weiss was home in New York, it 
would have gone through it. Col. DeMaria and that no employee 
of Selective Service can intervene in the established procedures 
anc chain of command. 

Major Sangemino's son Richard offered to testify at 
the trial. He would state how his father had twice turned down 
his requests to-get him out of the service or at least re-asei 

Both Frederick 4. Cohn, Esq. and Edwin J. Cppenheimer, 


Jr., Esq. were respected members of a small group of lawyers 
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Specializing in Selective Service problems. pBoth offered to | 


testify about the defendant's good reputation for truth and 
viracity. Mr. Cohn was not called because he was not given the 
courtesy of sufficient notice to allow him to cisar his schedule 
of court appearances so that he could testify, and Mr. Cppen- 
heimer was sinply never called. Beth are respected members of 
the bar who have had dealings with the defendant on matters 
involving the ‘nfluential and the cown-trodden. Both would 
testify to his professional havior and excellent reputation. 

Counsel is aware that the selection of witnesses is a 
matter of trial stratevwy which appellate courts are reluctant to 
second guess. United States v. Yanishefsky, 500 F2d 1327 (2nd 
Cir. 1974). However, when thore who are called are not 
diligently prepared to testify about facts relevant to the 
defendant's case, and so many other relevant witnesses are not 
called at all, it ic only the courts whe can protect the 


defendant's right to a fair trial. 


CONCLUSION 


Under the current decisions of the Court of Appeals fo 
the Second Circuit, inefcective assistance of Counsel reaches 
constitutional dimensions when the defendant's representation 
is sO inadequate as to shock the cons -ience of the Court and 
make the proceedings a tarce and mockery of justice. See 
U.S. v. Yanishefeky, supra; U.S. v. Ortega-Alvares, supra. 


Defendant Sangemino respactfuily contends that the trial judge's 
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consistent criticism of both Mr. Brettschneider's diligence in 


pre-trial preparation and his conduct during trial, evidences 


a distinct lack of even minimal acceptable competence. The 
failure to investigate material facts and points of law, the 
failure to cal? known and indispensable witnesses, and the 
grossly inadequate preparation of tlose witnesses who were calleii, 
indicate that trial counsel failed to live up to the standards 
of normal competency expected of trial counsel in this +urisdic- 
tion. The trial judge cid not hesitate to single out counsel's 
substantial errors of law, and the failure to request vital and 
proper jury instructions was an action in complete disregard 

for the defendant's interests. Defendant submits that the 
record, taken in its entirety, constitutes a mockery of justice, 
and prays therefore that a new trial be yranted "in the interset 
of justice", pursuant to Rule 33 of the Federal Rules of 


Criminal Procedure. 


By his Attorney, 


UY } 2 ; J 
ICHAEL 5. POLLACK 
1345 Avenue of the Americas 


New york, New york 
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MARGRIONE W. EL 
Notary Public, Stote of Naw York 
Ne. 4526372 
Qealified in Paw York County 
| Conmission Expires March 30, 19.26. 


AFFIDAVIT OF NICHOLAS DE MARIA IN SUPPORT OF MOTION 
AFFIDAVIT 


STATE OF New York me 
COUNTY OF Kings 


I, Nicholas De Maria, residing at 111 Cloverdale Circle, New Shrewsburg, N.J., 


and employed by Dept. of the Army, located at Fort Dix, N.J., being duly 


sworn deposes and says that: 


During the period from August, 1966 to February, 1970, I was on active 
duty with the U.S. Army. I held the rank of Lt. Colonel and vas assigned as 
the Deputy Post Commander and Commanding Officer of the U.S. Army Personnel 
Center at Fort Wadsworth, Staten Island, N.Y. 


One of my responsibilities was to review and process all requests from 
military personnel in the N.Y. area for compassionate reassignments and hardship 
discharges. My authority in these areas was limited to the review of the paper- 
work and documentation submitted to insure correctness and to forward the 
material to the Dept. of the Army in Washington, D.C. I was authorized by the 


Secretary of the Army to approve/disapprove those hardship discharge requests 
which were submitted to my Heer ceseceieiddansinnmnnennesasa ina eee eeneeee 


7‘ veeterta—tor-dtserarte. Approval for compassionate reassignments could only be 
given by the Dept. of the Army, who would then notify my office of the final 
determination. 


I first became acquainted with Major William Sangemino in the mid-1960/’s 
when he was a Captain in the U.S Army Reserves. commanding an artillery battery, 
one of the many I had to inspect and evaluate as part of my duties, When 
Major Sangemino was recalled to active duty with the Selective Service System, 
we communicated again over the telephone while I was seeking information on 
acase. One of the Major's duties at that time was that of Assistant Chief. 
Field Division, and he was able to promptly obtain for me and provide me with 
any needed information. Similarly, I was able to provide technical information 
in my areas to the Selective Service System. Never, from the time of our first 
contact, up to and including when I retired from Active Duty in February, 1970, 
did Major Sangemino ever suggest, imply, propose or even hint that he had any 
personal interest or corcern in any matter that came before me. Ours was a 
professional relationship with high mutual regard. 


Based upon my own personal experience and expertise in every facet of 
the procedures involved in my areas of responsibility, I do not believe it is 
possible that Major Sangemino could have 4nfluenced, arranged of effected the 
appeoval of any compassionate reassigiment or hardship discharge. Further, I 
have read the testimony of Nathan Lemler in reference to the compassionate 
reassignment of Major (Doctor) Cerald Weiss, wherein he states that Major Weiss 
was given permanent state-side re-assignment as a result of a telephone call by 
Major Sangemino to Major Weiss' commanding officer in Washington, D.C. (page 86 
of trial transcript). I find it inconceivable and completely impossible that 
this could be true. If Major Weiss was stationed in Fort Hood, Texas, that is 
where his commanding officer would have been; not in Washington. Additionally, 
the commanding officer would not have had the authority to approve a compassion- 
ate reassignment. Proper procedure would be. in Major Weiss' case, to present 
a documented request to his commanding officer in Fort Hood Texas, for forwarding, 
or to the nearest military personnel center to his home if the emergency so 
dictated. If this request was made in New York, it vould have been presented 
to me at Fort Wadsworth, to forward through establisi.ed military channels, 


To the best of my knowledge, it would have been absolutely impossible for 
any employee of the Selective Service System to influence or intercede in 
this procedural chain. 


When I first heard of the accusations against Major Sangemino, I 
volunteered to testify in his behalf. I was given a subpoena to testify in 
Major Sangeminos' behalf. I was told, by Major Sangemino, to stand by for 
word from his attorney, but was never called. If called as a witness, I 
would have testified to all the information contained in this affidavit. 


I have read the above statement. cousisting of two pages and it is true and 
complete to the best of my knowledge and belief. 


Subscribed and sworn to 
before me at Fort Wadsworth 
on this 21st day of June 1975 


‘ 


Olle arca 
fiant's Signature) 


NOTARY STATEMENT OF ROBERT WIARD IN SUPPORT 
OF MOTION 


THE COMMONWEALTH OF MASSACHUSETTS 


MIDDLESEX COUNTY NEWTON, MASS, 


And now comes Robert Cc. Wiard, Jr., Lieutenant 
Colonel, United States Retired, and Says that 
the four page statement is true to the best of 


his knowledge. 


a TR a be OF 


Then personaliy appeared before me Robert 
C. Wiard, Jr. and made Oath that the foregoing 
affidavit is true, and of his own free act and 


deed, before me, 


June 19,1975 


Steven S. Kdnowitz 
Notary Public 
My Commission expires Jan. 17, 1980 


LETTER OF ROBERT C. WIARD IN SUPPORT OF MOTION 


35 Atwood Street 
Wellesley, Massachusetts 
June 18, 1975 


Michael B. Pollack, Attorney at Lew 
1345 Avenue of the Americas 
New York, New York 10019 


Dear Mr. Pollack: 


I wish to make a statement regarding the case of the United 
States Government vs. William SanGemino, Major, United States Army 
Reserve. . 


I, Robert C. Wiard, Jr., Lieutenant Colonel, United States Army 
Retired, service number 049228567, hereby make the following state- 
ment of my own free will and with no offer or inducement of any type. 


I took command of the United States Army Examining and Entrance 
Station at Fort Hamilton, New York on 11 July 1969. I then took a 
three-week leave, returning to Fort Hamilton on or about 3 August 
1969. With the exception of one or two-week periods during which 
I took annual leave, I remained in command until my retirement on 
31 July 1972. 


As I review the procedures during the period in which I com- 
manded the station, I cannot conceive of a sit ition in which an 
individual or individuals could collude to have an individual, and 
particularly a large number of individuals, examined by any particu- 
lar medical practitioner, be he specialist or general practitioner. 
Further, the review of all examinees’ records by a U.S. Army Medi- 
cal Corps physiciab would preclude the manufacture of fraudulent 
statements by the civilian physicians employe. by the station to ex- 
amine registrants and applicants for enlistment. Furthermore, I 
have r> doubt that each civilian physiciah empioyed by the station | 
entertained no question in his mind that Il would perform all neces- 
sary actions to have him barred from medical practice were I, to be- 
come cognizant of any fraud or collusion on his part to disqualify 
selective service registrants, or to qualify applicants for enlist- 
ment in the armed services. The selective service personnel working 
in the medical station were assigned one office, and were limited 
in the areas of the station to which they had access. Any applicant 
or registrant brought to the medical section by the selective service 
representative was turned over to the station medical NCO, then the 
selective service employee left the medical section. The medical 
‘ NCO then routinely processed the individual according to the type 
and extent of medical examination required. 


To the best of my knowledge, large-scale collusion as is al- 
leged in the case against William SanGemino is both theoretically 
and actually impossible, particularly as each general practitioner's 
and each specialist's analysis of the examination of the applicant 
was reviewed by an Army medical officer who was quite suspicious 
because of the large number of registrants claiming medical dis- 
abilities which they did not have. 


bg 4b7e 


During. the three-year period, the station gave pre-induction 
Vand induction medical examinations and enlistment examinations ‘for 
-al1l1 four armed services. The procedures for ronducting all steps ~ 
of the examination and processing were extremely detailed by regu- 
lation, by the United States Army Recruiting Command regulations / 

and directives, and by station operating procedures which were ex- 
tremely detailed and replete with cross checks and double checks. 
The cross checks and double checks were necessary to preclude 
fraudulent enlistment by medically,’ mentally, and morally unfit 

ws pictoe ory be Siam gpa the armel services, and -to preclude qualification 

of medically; mentally, and morally unfit draftees from béing in- 
ducted into the armed forces to the ‘greatest extent, preclude medi- 
cally, mentally; and morally fit draftees fr w‘evading induction. 
Additionally, procedures were established by J.S. Army regulations 
concerning remunerations ‘of civilian physicians which required each 
physician to list the men he had examined on his work pefformance 
statement which was then forwarded for payment by the U.S: Army 
Pinance Corps. In addition, each physician who examined an appli- 
cant for any reason was required to sign his medical statement of 
findings and/or sign the examinee's medical examination record. 

Due to the budgetary constraints, ‘the Inspector General'of the Army 
and the various ‘comptroller of.ice auditors checked the physicians’ 
statemerits of work performance on a regular annual, semi-annual, 

and frequently, quatterly, basis. These statements of work perforn- 
ance listed the examinees, and the examinees’ record jackets were 
cHécked“to°ensure that the physician's statement and signature were 
properly affixed to the individual's record. Statements by medical 
examiners became a permanent part of the individual's records and 
were Bernt as part ‘of his records jacket with the examinee when in- 
ducted ‘or’ enlisted, and remained part of his medical file for the 
duration ‘of his ‘service career.’ They were retired with his records” 
td’ the ‘various sérvice records centers upon the individual's dis- 
charge from'the service. + -' ‘*& 1 gS SEF le ee ee hs 
stmusg +o re .. é eee PCasA 9 28 183IVISSEL 808 Q1dlin“w 
7+ °4 Statements by civilian physf{cians employeed by tle examinee 
at’his own expense’to either attest to the fact that-he.was medi-:- 
cotiy or psychologically“unfit ‘for military serviceg or was: fit‘for 
military service were also: kept as a permanent part of the examinee's 
records, ‘The physicianst wprk sheets with the names of the ‘men ex- 
amined are kept by: the Finance Corps for ten years. 

tag i Pe pile coche ee wer, nie apartheid tn F, RS ON a dars + * 14.8. 
bY ‘fusing’ the last two" years*62 my command at Port Hamilton, the 
civilian or military medical officer employed by the station was re- 
quired to comment upon any statement submitted by the examinee at- 
testing 'to his medical or mental condition. After the ‘examinee had 
been’ medically examined, including psychiatric examination wiere - 
necessary or indicated, the medical files and all‘statementes maie - 
by examining physicians and special consultants auch as psychiatriste 


or orthopedic surgeons were reviewed and analyzed by one of the U. 

S. Army Medical Corps officers assigned to the station. -The results 
of the medical examination or check were then recorded by the station 
medical officer on the examinee's medical records with the comments 
"qualified", "disqualified", or "temporarily disqualified" for mili- 
tary service.’ ; at 
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If the examiree was an applicant for enlistment, his papers* 
were forwarded fo the service concerned; if the man was unqualified 
for enlistment, his papers were forwarded to his selective service 
board. Selective service medical examinations . :re of two types: 
pre-induction, and incuction. In addition, selective service regis- 
trants were examined on an occasional basis for specific ailments 
at the request of their selective service board or selective service 
headquarters. I individual was being examined for a specific 
ailment but had not been medically examined within a year, he was 
first given a complete general medical examination, and if found 
qualified for service, ‘en examined by a specialist employed by 
the station to examine all persons presented to him claiming or 
appearing to have medical defects within that specialist's area of 
specialization, i.e., psychiatry, orthopedics, cardiology, etc. 

In all cases, the U.S. Army physician assigned to the station rev 
viewed 4&1] medical evidence and determined whether the man was 
qualified, disqualified, or temporarily disqualified for military 
service. 


During the first half year of my command, the station averaged 
300 complete medival examinations per day, Monday through Friday. 
Saturdays and Sundays were not utilized. Following the bombing of 
the Examining Station at Whitehall, Manhatten, my station was as- 
signed the responsibility of medically examining virtually all 
selective service registrants in the Long Island and New York City 
areas. This increased our work load from 300 tonb-tween 600 and 
700 complete medical examinations per day. Additionally, the work 
load was increased from approximately 75 to 100 enlistment or in- 
duction examinations of a cursory nature to ensure freedom from 
contageous diseases and new defects to approximately 200 spot checks 
per day. Any new defects or claims of defects resulted in a com- 
plete medical examination, or an examination by 4 specialist or a 
number of specialists to ascertain whether the individual was quali- 
fied for military service. Regardless of statement or intent of 
the regulation to conduct unbiased medical examinations, the machi- 
nations of a number of selective service registrants attemting to 
avoid induction when actually qualified, and submitting statements 
by physicians who were known to be prone to misstate the results of 
their examinations, the governing trend of station personnel was to 
regard all medici' evidence suomitted by the examinees and all claims 
by the examinee w.cth a great deal of suspician and disbelief. 


Selective service registrants ordered to the station for ex- 
amination or induction would appear on the day assigned to their 
draft board. Virtually the only men not appearing with their draft 
board£swgroup were those brought to the station or sent to the sta- 
tion by the Federal court system, or by the FBI as draf. dodgers 
sent to the station to determine their qualifications for military 
service and to offer them the choice of immediate induction or sen- 
tencing by the court for draft evasion. Cases involving appeals to 
the New York City selective service headquarters were handled by 
reviewing the individual's records at the city headquarters and then 
scheduling the man for exemination by a specialist at the station 
along with other members appearing with his draft board ongits sche- 
duled day for forwarding registrants. mY | 
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In the actual conduct of the medical examination, it was a 
highly mechanized and routinized procedure to ensure that the 
examinee was completely examined and given the various medical 
checks required by medical technicians prior to being seen by a 
physician. These checks included height, weight, vision, hearing, 
urinalysis, and other medical tests. Following this, the examinees 
were routed by the station medical NCO to whichever physician had 
the shortest line of examinees in front of his door. Physicians 
were required to give general medical examinations to between 25 
and 50 men per day, depending upon the avilability of physiciaae. 
Following the man’s medical examination, he was seen by one of 
the station Army medical officers to see if he had been completely 
examined, .or-required.a specialist to check a:particular-medical 
probiem. If such*was the case, the examinee was then routed to 
whichever specialist had the fewest cases to examine. A specialist 
normally examined between eight and twelve ren in his specialty 
per day, depending upon the availability of specialists, and the 
number of those requiring examination by that type of specialist. 
During the period following the Whitehall bombing and until nearly 
the end of the large-volume medical examinations in 1971, we em- 
ployed as many’ as ten psychiatrists, eight to ten orthopedic 
specialists, one cardiologist, at least one surgical specialist, 
and generally 15 to 20 general practitioners on any given day. We- 
depended upon their available time, and a particular doctor's time 
of arrival was not very predictible. Due to:the large number of 
men being processed, once the individual ente:ed the medical ex- 
amination section of the station it was impossible to predict which 
technician or medical specialist would check or examine the indi- 
vidual. The large number of men being examined and the length of 
time each physician took to examine his quota of examinees engen- 
dered a random basis of selection of examiner. 


The medical records of al) men examined-at the ,Port Hamilton 
APEES were kept on file at the man's draft board or at the central- 
ized records storage facility maintained by selective service. The 
physicians" work sheets listing the men they examined are on file 
at the US’. Army’ Pinance. Center or one of its subsidiary records 
depositories. The records of any man examined at the Fort Hamilton 
AFEES with the examining physician's statement and exeninee-supplied 
statements can be easily and rapidly reviewed and cross-checked 
with the Army Finance Corps records of each examining physic.an's 
work load for the day. Most of the Army medical officers and the 
Army-employed civilian medical examiners are still living and work- 
img in the New York City metropolitan area, and are available for 
questioning. ; 


I believe that all of the chief medical officers and junior 
medical officers assigned fo the Fort Hamilton AFEES and all the 
Civilian medical practitioners employed there would be: delighted 
to testify in this case to clear the name of an innocent man. 


Robert C. Wiard, Jr. 
LTC USA 
Retired 


STATE OF_ Sew York ) 
) 


COUNTY OF Kings _) 


I, Lieutenast Colonel William MacPhail Junior, Commands Armed Porees 
Examining end Entrance Station, Building 116, Port Hamilton, Brocklyn, 
New York 11252, being duly sworn depones and says that: 


Peak workloads of up to seven hundred and fifty per day vere 
complished Guring the period October 195) thru #1 April 1970 due to 
temporary closure of the AVENS, 39 White Hall Street, New York City, New 
York. To support the medical examining worrload the station had twenty en- 
listed and civilian medical teehnicians and three medical corpe doctors 
assigned. Additionally, twenty one civilian "Fee Besis” Physicians vere 
available om call as nevded Gepending won verkload. When exmuinations 
execeded 90 to 125, additional Doctors were called im on i” 

forty exams. Due to the eivilian doctors schedule, em. rgencies, operat- 
room schedules and other factors not controlled by this station, ve 
knew which doctor would be available on amy given date. A registrast 
rting to this AVEES for his pre-induction physical would be mst at the 
Reception and Orientation Staff. He would be issued « packet 
forms to acecmplish his processing, given en initial briefing 
of details concerning his processing day, and then vas escorted 
to the test section. A one hour Armed Forces qualification test was thea 
aéministered. Upon completion of the tect the registrant war given ae usdiecal 
orientation, « medical history form vas filled out and all rv. utrante began 
@ complete physical examination. If a registrant failed to scauplete the 
physical examination and departed the stetion he was reported to his leeal 
board ar an “eloper” en4 was held in violation of the Selective Service Lew. 
Registrants heving medical evidence or medical documentation from their 
private physicians, hvepitals er any other source vere told to held sush 
evidence until ecmpletion of the entire physical and to present it to one 


Tf a Geeision could net be made (normally 
military doctors vere General Practioners) the case was refer 


of the consultant vere then measured against the Induction Medical Stasdards 
listed in Atay Regulation 40-S01 end a decision to qualify or disqualify vas 
made based wpon these stands is. At no time were registrants arbditrarly 


exeused or reloased from the medical section prior to completion ef 

the examization. When the registrant hed completed all preeessing 

phases within this station he was inforwed that Le would be notified 

by his local beard of his status. This station had five working days 

to complete all administrative work and forward the resulte to the 

local toerds. The loeal boards upon review of all information provided 

by AVEES rade the final classification deeision concerning sesh registrant. 


heve reaé the above sta’ » Consisting of two pages, and it is 
ruse rxd complete to the test of my knowledge and belief. 


lech day of June 


AFFIDAVIT OF MARGARET SANGEMINO IN SUPPORT OF MOT! ON 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 
WILLIAM SANGEMINO ; 75 Cr 127 


Defendant. 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK ) 


MARGARET ARLENE SANGEMINO, being duly sworn, 
deposes and says: 

1. I am the daughter of Major and Mrs. William 
Sangemino. I was bor on July 18, 1951 and presently 
reside at 57-12 160th Street, Flushing, New York. 

+ orn graduated from High School in the Spring 
of 1969 and on July 21, 1969, commenced employment in 
a cler‘cal position with American Airlines at 633 3rd Avenue 
New York, New York. 

3. My duty station was transferred to LaGuardia 
Airport on December 23, 1972, and in May of 1973, I was 
promoted to the position of ticket agent. I retain the 
same position and duty station to the present. 

4. I was present at the Federal Court during 
April 1975 while my father, Major William Sangemino was 
on trial. During this trial there was testimony that my 
father was given a free trip and returned it only because 
my mother was sick. I asked, rather begged, Mr. Brett- 
schneider to allow me to testify on my father's behalf 
I wanted to testify that a fringe benefit of working for 
an airline is the free travel provided for the employee 
and her family. If allowed to testify I would have 


stated that in 1970 I was entitled to two "Trip Passes” 


good for one person anywhere in the “American System", and 


one vacation pass a year; good for anywhere in the world 
for myself, mother and father. In 1971, I was entitled 
to three trip passes and one vacation pass, in 1972, 
four trip passes and one vacation pass, in 1973, five 
trip passes and one vacation pass and-in 1974 six trip 
passes and one vacation pass. 

fray 5. During the course of my employment I have 
adie cat all the passes to which I was entitled. I 
always offered trips to my parents and they have never 
taken advantage of this privilege. A basic reason:. 

for this was the fact my mother is afraid to fly and 

in fact she has never flown. I wanted to bring this 
point out so the jury would understand that my father 
had the ability to fly about the country without 

Nathan Lemler and that the tickets given would certainly 
rover have been solicited. The return of those" 
tickets given without solicitation certainly does not 


establish any illegal conduct on my father's part. 


Sworn to before me this 


Dax day of June, 1975. 
‘ 


AFFIDAVIT OF ERIC F. PALMER IN SUPPORT OF MOTION 


E, Eric F Pamee, being duly Swern | depose mae ony 


4. FT patde od 63-05 Werthern Boukswerd in Jackson 
Haig hs. , eg, am pleyed Ly Jerenicnn Aickincs, 4os" 
Leming ten Arenus, Ae Hoe last, eaght yerrs, except fer me 
brief interenphion in 1972. 7 

2. Th or WY LT was jssucd a 3-A Selective Serie 
dass: Feedion. is is o hardship deferment, MELeSsry fm my 
cate ere Tuas respencible = me oS Suypert of 
Roce dupedeats, including my nother, grad mcther, and brother. 
F le tis class: Gieod ion Soi 1964 Hreugh Max, (??0. 


3. TA Vas , 1970, due 4, my 5 o te subatt required ' 
Pine § defer ment Seems. T ums informed Hat . bad lost " 
bahar monk class: Giakion , ond Mat FT uns dure to bc induce tad 


on 4 oes ft, ({ To. 


q. Dn aMengt ing to have my case ce-opeacd LT was given 
a hearing ok ny Long Tsland Cihy drat beard where I ums 
te Serenah, fot motlers Were out of Heir hands. Tues anions 
fo Sind onc Her Temedy at seme higher level, and my draft 
Neard made oun oppeint ment foe mg, he weet daw at the Federah 
Lutlding in Manhole. DL was diracted Ky the diaSt Leand te 
Spank ko Majer Jangemino. 

Ma jor Sengeminc reviewed my dia history and sugy egted 
that perhaps I had let my deferment Popers lapse in erder to, 
RG ~ self oa He res pensibilsty of Scupperting my fam ly. be ll 
insis Hot Hy pain ses x had merely hac. 
neqis , ond Hat m le would suffer greatly if m 
$e col gue not fecloned. «Waite SE. Pn ga ' 

Nes OlAforA at He Leng Tiland Cty daft bend. He 
wrified te Sack of my prior deferred status , and alse Hat 
nothing in ay personal oc family situation had been altered So 
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as do uamost a chanee in my dna hasssfuction. The Ke jor 
advised Wes. OW Sord thes Le wreald request phe Now Jerk Coby 
Dicector 4o fen gerer ly post pene the inductees crden See eke) meaty. 
alles the droft herrd +e revier the Cacks Majer Senger ine Ad 
wot heave the aacthe erty = post perme He ‘wduction order himself 
and only a leNer leon He Directer bo He Noeal deat heard 
could Te-Cpen my Case. The ) ae | delenmination ev The reinstalensald | 
ot my herd ship defer meat weld le made ky tHe Leng Tihinl Cty, 
draft hoard, upen Cevien’ cf my enhre Gile } a He poricd (764 | 
fo the present This was the Gull aytest of He Mayor's effet on 
+ 


S- T uos inher onl oF Major Sangeminc's dried im (97 by 


Ye accident es “y assignment bee a Sherr proied in the Shane 
Rice. as kis danghter, Mone arcd. Dhat« He foie, T approached 
Phe Waigr® alforacy, Me Breltschneder, and cffencd te testify as 
te His \iwited encounter wth yor fou gemine. Me. Brettschneder 
declines te call me as a wetness, ough LD Felt LC could establish 
Maier Sound tmino's Innctance iA my case. advised te Maree, 
whe wanted to call me as a wrtwss, as he had advised | 
ena, om Peak. he. Aidart tank my Festimeny would kelp Hoe 
case , thod in Gack my testimeny paren Y | hurt the Naser Kcatscte, | 
the jeage Was owtagenisiic already ond anythin that wed | 
Curtrar prolong He trick would be detrimental in the long run. 
Wr. Rretlischneider said Heol he was unwilling 4c anger or | 
omney He judge. by including my tesdimery with the remainder ! 


of his de enge. 


©. Tl. esdent ck Mayer Song emino's action on my chal f sn te 
Combirer ta. fac of my preor hardship ddferment, ond to 
Tecemmend fok Hee Bieacker postpenc my induction, So Hot Ge. . 
review of sy draft status could prouscd Geom normal 
adminictedtive chomels od my locak duraf+ board. te 
even gassed behureen Major Songenine and my self, either di restly 


4S6a 


or Preough ony intermediary, Norther was there Uva any 
discussion oF money Or other type of poy wat. T was 
prepared 4, ted ty +, a\\ of Hae above , and oFercd to 
de co, buk Mr. Ruckshacider did wt care to eisk He | 
Ong er oS Hoe count by adding me to‘ his Act of witnesses. 


~ 
TY ALMER, 


ici, ata 
is 2Y* doy oF Sune, 


hid to Hew York Courty 
‘on Expires sarc 30 19 76 


ua 


AFFIDAVIT OF JOSEPH WINCKLER IN SUPPORT OF 
APFIDAVIT 


STATE OF NEW YORK:) Page 1 of 3 pages 
) SS: 
COURTY OF NEW YORK) 


I, Joseph Winckler, residing at 67-59(A), 224th Street, Bayside Mille, N. Y., 
11364, being duly eworn, deposes snd says that: 


I have been employed with the Selective Service System, under the current 
Military Selective Service Act enacted June 24, 1948, since August 7, 1950. 
In the course of such employment, 1 have held the positions of Field Auditor, 
Assistant Chief, Pield and Operations Division, Coordinator for the Manhacten 
Local Board Group, Chief, Field and Operations Division, Manager, Operations 
Division and sy present position es Staff Officer. 


During this period of employment, I would sey chat I had covered all facets 
of the operations ares of the Selective Service Systes as it spplies to 
local board and estate headquarters levels. Thie wquld also take into con- 
sideration that srea uf operation as it applied to the processing of regis- 
trants t1 and at, the Armed Forces Examining and Entrance Stations in 
connectior with examinations and inductions, re-examinations and reviews 

of medical evidence submitted to local boards in connection with claims for 
physical disability or on those occasions where @ registrant may have sought 
reconsideration of his rejection. 


In covering all areas of our operation, I have served as Legal Officer for 
the New York City Headquarters in matters relating to violations under the 
Act and the prosecution of such violations by the appropriate United States 
Attorneys having jurisdiction, On many occasions, I have been called ss & 
witness by both the prosecution and defense to give expert testimony. This 
could have been in the area of Selective Service violations or such other 
prosecutions or GreniJury appearances related to other areas outstde that 
of the Military Selective Act. 


In the course of my day to day activities with the System, it is not 
unusual to receive many inquiries concerning the processing of an individ: 5 | 
either by the Selective Service System or the Armed Forces Examining and 
Entrance Stations. Assistance or the furnishing of information in reply to 
such inquiries is not restricted to chose individusis registered under the 
jurisdiction, of this headquarters, that is,the area of the five (5) Boroughe 
of the State Of New York City. Under the organizational set-up for the 
Selective Service System there are two States for New York, that for New 
York City and New YorkState comprising ell other sreae outside New York 
Citys there are two State Headquarters. 


Inquiries could cover any srea of the lew, rules and regulations as they 
apply to the Selective Service System and to the Armed Paces Exasining and 
Entrance Stations which are operated under the administrative jurisdiction 
of the Deperteent of the Army. There is & popular sisunderstanding with 
regard to the Selective Service System and the Armed Forces Examining and 
Entrance Stations in that most individusls picture chem as both being part 

of the Department of the Army. These are two separate agencies operated 
independently of esch other but who work together in carrying out the intent 
of Congress as set forth in the Act. The content of our law, rules end regu- 
lations as well as those of the Department of the Army, are a matter of public 
information available to anyone so that the giving of such informtion 

reply to an inquiry would not, in my opinion, violete che lew but it part of 
the everyday activities of sll elements of both agencies. 


Aes @ representative of the State Headquarters staff, it was ay responsibility 
as well an that of other members of the staff, to thoroughly explore every 
facet of an inquiry unless it was of « frivilous nature. In the course of 
euch exploration, we many times would develop new information not previously 
considered by the registrent’s local board, which if true, could result in 

@ reconsideration by the local board or the Armed Forces Examining and 
Entrance Stations. This information would be made available to the local 
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boards for their consideration for s possible change in déterwination of « 
regietrant's classification or for the purpose of having « registrant re- 
examined by the Armed Forces Examining end Entrance Stations, or for the 
purpose of having the new medical evidence reviewed by the Arwed Forces 
Examining and Entrance Stations to determine if there would be a basis for 
their re-examination or rejection of a registrant previously found qualified 
or disqualified whichever reason served as the besis for re-examination or 
review. 


Ae I previously stated, the giving or reply to inquiries were not ruetricted 
to those individuals regietered with New York City Local Boards. Where such 
inquiries would reflect registration in some other jurisdiction, we would of 
ree ref.r the inquiry to the proper jurisdiction and advise the person 
submit .d che inquiry of our referral and advise them co contect their 
own local board or the asppropriste State Director. However, if the inquiry 
wae one without Selective Service identity, we would reply giving euch infor- 
@ation ae wae available under our rules, regulations arJ che regulations of 
th, Armed Forces Examining and Entrance Stations as related to the processing 
of individuals for enlistment or induction. However, under no circumetences 
to my knowledge, would « member of any state headquarter's staff, intervene 
directly on behalf of o registrant either in hie stete or another state, 
without going through the channels of furnishing the information to the locel 
board, or to the appropriate estate Birector if so indicated. I would venture 
to easy that any such effort would soon come to the attention of the appropriate 
etate Director and he would soon be heard from regarding euch intervention, 


In terms of such intervention with the Joint Armed "orces Examining and Entrance 
Station people, I consider that euch intervention would soon come to the atten- 
tion of the Chief Medicel Officer and the Commandédg Officer at the Station and 
the State Director concerned would soon hear from that source. There are just 
too many chacks and balances in processing at both agencies ape to have <nything 
unusual about their processing not come to the attention of the authorities con- 
cerned. 


In the recent case where Major William Sangemino was indicted and convicted, 

I was esubpoeaned as a witness for Major Sangemino by his attorney, I had but 

a@ brief five minutes or eo with him prior to the date of my sppesrance but 
there wae no depth of inquiry regarding any technical questions regerding 

our operation or that of the Armed Forces Examining and Entrance Stations and 
my knowledge of such operations. At that time I did noc think chac thie was 
significant since having been subpoensed on many occasions, I was of che 
opinion that once on the stand, I would be thoroughly questionned concerning 

wy knowledge of the System gained over the many years I have been with Selective 
Service. To my complete surprise and shock, I was on the stand but for «a brief 
period, auch of which was epent in exploring the semantics to describe the 
physical etandarde used by the Armed Forces Exam‘ning and Entrance Stations to 
accept or disqualify a registrant; most of the effort to straighten out sn 
acceptable explanation to the court was by Judge Brient,the presiding judge. 
Major Sangemino's attorney did not pursue many facets of my knowledge which 

I felt would have heen important to his defense. It would seem to me that he 
would have literally “picked m) ‘rains" to thoroughly have both the judge and 
jury enderstand the checks and baiances in the processing of any wegistrant; end 
the difficulties in attempting to influence the outcome of any case by direct 
intervention pny individual inside or outside of the Systes. 


Not only wae I eurprised by the lack of exploring sy knowledge, but I was 
equally surprised by the lack of witnesses from the Armed Forces Examining 

and Entrance Stations, New York State employees who would be involved in the 
ereas having jurisdiction over the registrants on whvse behalf there were Was 
alleged intervention. While I have not read the transcripte of the trial, 

it was my information that there seemed to be @ total lack of expert fe 
witnesses who could have testified on behalf of Major Sangemino, 


I do not, and will not believe, that Major Sangesino wae ever involved in any 
improper intervention on behalf of any registrant. I heve worked with hia, 
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. he has worked under ay supervision, and I have found him to be an honest 

hard working individual with a real and deep interest in people and their 
problems. If he is guilty of any charge, it must be that of wanting to 

help people in anywy that he can but certainly not in violation of any lew, 
rule or regulation. From my knowledge of Bill Sangemino over the years of 
his association with this headquarters, I have found him to be person of 

high integrity and honesty; a devoted husband and father and one who certainly 
would not bring shame upon his family by any improper action. I em certain 
thac time will prove his innocence beyond any reasonable doubt and that h- 
will once again walk with his head high and proud of his acquittal of this 
terrible charge. It is most unfortunate that the hurt to he and his family 
can never be erased and they must bear the scars of the wounds brought on 

by their terrible experience. 


I have cead the above stctement, consisting of three pages, and it is true 
at.d complete to the best cii:my knowledge and belief. 


Subscribed and sworn to 
before me at New York, 

N. Y., thie jg th day 

of June 1975. 


Signature) 


AFFIDAVIT OF ARCHIE SPIEGELMAN IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COLRT 
SOUTHERN DISTRICT OT NEV YORK 
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PROS M HOSES SEH SCOS HBS OSASSH CHESS SOL OOE 
UNITED STALLS OF AMIRICL\ 


74 Cr 926 
-azainst- : 73 CH a2? 


WILLIAM SANGEMINO, 


Jefeadant. 


STATE O1 


COUNTY < 


GEIWSeS Gic 


testific, 


Yervisor 
rkintU, 
ctover 
elective 
Service Sysc t che © os «kat duir 
ang LNtranc:: 
[ weve knows 
eltrance Lito tae Seleccive 
Subsequent to his indicueat fi: tou | s ,enptenver 29, 
1974, I offereu to testify as « actus witueys on nis 
behalf. 
4. Approximately one month vefore his trial 
I spoke on the telephone with !'r. Joel rrettschieider, 
the attorney for Willian Sanyemino, who tnudicated he 
wished to use me as @ ciiaracter witness at che trial. 


Mr. Brettschneider said he woul« contact we at a later date. 


T assumed this contact would be to gisciuss the orvas 
wished me to testify about Tuis has been che ooual 
procedure in the approximately twenty cases in watch I 
appeared as a prosecution witness I have been ual. 
as an expert in Selective Service matters in prose: 


before several Judges, in the Southern Discrict of 


. 
York, including this Court. 


>. I did not hear from or have any conta. 
with Mr. brettschneider again until cue cornine o 
14, 1975, the way the defense bepan presenting its 
at which tire Mr. prettse mn iver i: cne wallw 
outside the cu rtroor wre bh wing sen 
witnesses i. itis i raul Ere 
ty tescimon, 
the first 


only ag @ ci 


el Che exeu. 
Sanperiino ii. 
«cart 
NBVPE..« 4 wala. 
@@ic ic was ove CO intros cove. Lie trias 
said if you wink ic wii. 4 by Sa -zlate those 
I agreed to uo tnis despite «4 ow asvassment avo. 
relating those stories in public - Te ervations av 
the relevance of this testiumny to tre sarge Lefore 
the Court. Mr. Brettschneider wis iasiscent that I 
relate the story about the man wiio was rejected for 
psy<niatric reasons because of iiis fectisi: for cats. «i 
no time did Mr. Brettschneider prenvare the eubsecance c: 
my testimony. 
7. I wanted to testify thac it was common io: 
registrants or their representatives seeking advice to 
contact Selective Service Headquarters at 26 Federal !isxa 


for information. Registrants would apprise personnel 


at headquarters of physical problems which they tiou, he L620 
Jiequalify them freor military service. Tiuis was 

unre in many @nstances to ‘sure consideration of ti: 

problem at the AFRES station and not be overlooked 

in an aseembly-line induction process. leadquatters, i: 

apprised of certain medical problems would call the 

AFEES station to make sure the individual was examines 

by the correct medical speciality to ascertain the vu). 

of his claim. Jien I received such & .11, fror auwyu 

I woul. take cw registrant to any one co. tre three chief 

medical officers (CMO) om duty waco woul. review to 

mecical evidence ang male out a cousultar on sheet 

the man and attach it to als paver: 

regietranut receivee Clu ropes co; sultation. 

registrame t' went throuel/after tue duittal 

tion was tau the file was spain revi within cas 


or four davs 1.¥ Otie 


|} geturne:) to th local Loa e. bbe OF cto 


Cases, were . & registra. dB jlhuerce violent or 
@anjperous he ¥oS BEeRt cui. L » (uvendaciise 
wanted to fu: yg tesiliy %..at r .@n;enino uever 
asked me t @tan out of t.uis ormas procecure 
nor was Ll ever requested fo cave « re,iscrant see a 
particuler .'i.f Medical Officer or loctor on duty. 

&. In June 1974, Assistant L. Attorney George 
Wilson asked me to see Mr. Marris about some file. I 
was not told, until I arrived ac Nr. Harris’ office 
the purpose of my reviewing the file. At thie meeting 
there were two other men who I assumec to be connected 
with lew enforc At this meeting, I was asked to 
review ike Selective Service Files and 
render an opinion why tiis regietrant was not inducted 


into the Armed Forces and let them know in my opinion, 
if thers was anything in the file that would indicate 


the man was improperly hept out of military service. OF 


these files, all were proper on tueir face save for one 
which <ppeared questionable to re. by inalility co 
find obvious improprieties in all but one of tie 
files seeted to upset the prosecutor and iis staff very 
mich. (me oi the men, not Mr. iiarris, was insistent 
that [ find inmroprieties in the files and was quite 
upset wlien did not. 
the witness stand I tully intenged 

to brins a ; abow. facts to ta: turv's attention. 
All thes« 
feasibilit» «' wa selocth soni Gs. at Cire 
exnumining re ’ piatiery Pa De etn Stes. nebo 
never sper: 
of tne subse 
ask me thic 
iis overri:: 
levity juto 
to tne above 

twenty feder: 

to such showy su uaph ae jr racion 
attomey. ! relt ¢ moment « left the 
witness stane thei oy testimony waa inconplete Lecause 

f£ tir. brecttschneicer's tack Jf snmowlecre of the scope 


of what I could testify aLour. 
Fe ae 
, Pe ee 
hfe ee 


_ 


Sworn to before me tiis 


| UA aay of June, 1975. 


MACCSIC 'E W. EL 
y Po tie, Stu ‘+ Vodi 


AFFIDAVIT OF EVELYN COHE ‘N SUPPORT OF MOTION 
I, Eve’yn Cohen, make this affidavit stating 


that I was to appear as a witness in the trial of 


United States v. Major William Sangemino, but was 


never properly interviewed or prepared for my appear- 
ance as a witness by Mr. Brettschneider. 

I was never told what areas the questioning 
would concern so that I would be adequately prepared 
to give a complete and truthful account o£ my working 
association with Major Sangemino. 

I was prepared to testify that the relation- 
ship between Dr. Lemler and Major Sangemino, witnessed 
by me, was open and above board. Point of fact, Major 
Sangemino's door wus always open during Dr. Lemler's 
visits. However, this question was never asked of 
me during the trial. 

I met Dr. Lemler three or four times during 
the 18 month period I worked for Major Sangemino, as 
his secretary, and at no time did I ever wit: .s any 
unusual, secretive or irregular conduct on the part of 
Major Sangemino. 


Dated: July 20, 1975 


Sworn to before me this 
20th day of June, 1975. 


8121 20th Avenue 
Brooklyn, N.Y. 11214 


©. 24.460 
lif i } 
Conaihen (hay ie 


March 30, Ww7 7 


AFFIDAVIT OF ALDO D'AMBROS! IN SUPPORT OF MOTION June 23, 1975 
465a 
A-F-F-I-D-A-V-I-T_ 


I ALDO L. D'AMBROSI, AN EMPLOYEE OF THE SELECTIVE SERVICE 
SYSTEM, ON BEHALF OF MAJOR WILLIAM SANGEMINO, USAR, DESIRES TO 
TO DECLARE THE FORGOING STATEMENT. 


HAVING APPEARED AT THE TRIAL OF MAJOR SANGEMINO AS A WITNESS 

IN HIS BEHALF, I FELT THAT THE ATTORNEY FOR THE DEFENSE DID NOT 
QUESTION ME ON THE WITNESS STAND TO THE EXTENT THAT MY TESTIMONY 
WAS OF NO VALUE IN ASSISTING THE JURY IN MAKING A PPOPER EVALUA- 
TION. MY FIRST AND ONLY ENCOUNTER WITH THE MAJOR'S ATTORNEY WAS 
THE BRIEF INTERVIEW CONSISTING OF A COUPLE OF MINUTES IN THE 

- CORRIDOR IN THE NEAR VICINITY OF THE COURT ROOM PRIOR TO COMMENCE- 
MENT OF THE TRIAL AND, ON TWO OR THREE OCCASIONS WHEN THE COURT 
WAS IN RECESS HE WOULD ASK ME A REPETIVE QUESTION AND THEN JOIN 
SOMEONE IN ANOTHER CONVERSATION. IT WAS MY CONCLUSION THAT THE 
MAJOR'S ATTORNEY WAS INSUFFICIENTLY KNOWLEDGEABLE CONCERNING MY 
DUTIES AS A LIAISON REPRESENTATIVE WITH THE ARMED FORCES EXAMIN- 
ING & ENTRANCE STATION {AFEES},4 AT FORT HAMILTON, BROOKLYN, NY. 
THERE WERE QUESTIONS NOT ASKED OF ME THAT I FELT COULD HAVE BEEN 
ADVANTAGEOUS TO MAJOR SANGEMINO'S DEFENSE. AN EXAMPLE OF A QUERY 
NOT MADE, " “ERE OTHER ROGISTRANTS REFERRED TO YOUR OFFICE AT 
AFFES BY OThH"R STAFF MEMBERS OF NYC SELECTIVE SERVICE SYSTEN™. 
MY REPLY WOULD HAVE BEEN AFFIRMATIVE WITH THE FOLLOWING INFORNM- 
ATION HAD I BEEN ASKED. THE NAMES OF THE STAFF OCCASIONALLY 
INDICATING THAT THEY BE INFORMED OF THE RESULTS OF QUALIFICATION 
AND/OR DISQUALIFICATION. THE MAYOR UTILIZED HIS BUSINESS CARD 
WITH MY NAME INDICATED ON THE VERSE SIDE OF THE CARD. MY NAME 
IS ¢” ‘EN MISS-SPELLED AS WELL AS MISSPRONOUNCED AND I CAN ONLY 
CONC.UDE THAT IT WAS DONE AS A MATTER OF CONVENIENCE FOR THE 
REGISTRAw.. WHEN A REGISTRANT WAS REFERRED BY OTHER STAFF MEMBERS 
MY NAME Ar-CARED ON A PIECE OF PAPER OR WAS SCRAWLED ON AN ENVEL- 
OPE THAT A REGISTRANT WAS CARRYING. I WAS ALSO ON OCCASIONS TEL- 
PHONICALLY ADVISED BY THESE INDIVIDUALS THAT A CERTAIN REGISTRANT 
WAS GOING TO REPORT TO MY OFFICE PRIOR% PROCESSING AND EVEN WHEN 
A REGISTRANT WAS UNDERGOING PROCESSING. AS FOR THE MAJOR'S BUS- 
INESS CARD’, I CONSIDERED INSIGNIFICANT THAT I SOMETIMES THREW IT 
IN A WASTE PAPER BASKET OR RETURNED IT TO THE REGISTRANT. THIS 
ALSO APPLIES TO THOSE REGISTRANTS THAT PRESENTED TO ME, MY NAME 
ON A PIECE OF PAPER. 


I HAVE BEEN EMPLOYED BY THE SELECTIVE SERVICE SYSTEM SINCE 
JUNE 1, 1970 TO PRESENT.UPON RETIREMENT FROM THE U.S. ARMY AFTER 
MORE THAN TWENTY EIGHT YEARS OF SERVICE WITH AN UNBLEMISHED RECORD. 
I EMPHATICALLY WOULD NEVER PERJURE MYSELF TO ASSIST AN INDIVIDUAL 
OF ANY WRONG DOING. MY FIRST CONSIDERATION IS, AND ALWAYS WILL BE 


TO MY FAMILY, NOR WOULD I PUT MY REPUTATION AT STAKE. 
LLL. J 
4/23 70S ee "AMBROST 


MICHAEL DICKMAN 
Ketar; — of New York 
We.24 -6024675 
Qualified In New York County 


Commission Expires March a0) 76 
in / 
mete tl t -raA-s 


AFFIDAVIT OF WILLIAM SANGEMINO IN SUPPORT OF MOTION 


_ UNITES STATES DISTRICT COURT 
SCUTHERN DISTRICT CF NEW YORK 


UNITED STATES CF AMERICA 
No. 74 Cr 928 
-against- 75 cr 127 


o 


' WILLIAM SANGEMINC 


WILLIAM SANGEMING, being duly sworn, deposes and 


1. I am the same William Sangemino who was the 
| defendant in United States v. William Sangemino, 74 Cr 928, 
| 75 Cr 127. 

2. %I aman active duty officer, assign.d to the 
Selecti: a Service pysten ac New York City Headquarters, 26 
| Federal Plaza, New York. 
3. This affidavit is submitted in support of a 


motion for a new trial, on the grounds that my representation at 


trial by counsel, Mr. Joel Brettschneider, was inadequate, and 


that his assistance was so ineffective as to have denied me the 
fair trial to which I was entitled. 

4. 1 retained Mr. Brettschneider after he was 
recommended to me by Mr. Bernard Fromartz, Esq., an attorney 
who shares offices with Mr. Brettschneider. Mr. Promartz 


accompanied me to an interview with Mr. Harris in September of 


' 1974. At that time, the evidence against me was discussed, an 
Mr. Harris announced that he was about ready to indict me. bh 
Promartz told me that he could not take the case because he doe" 
not try criminal cases, but that Mr. Brettschneider might be 
ave:lasie. 2 inquired about Mr. Brettschneider s gua).ficatic: : 
and Mr. Promartz informed me that although “r. Brettschneider . 
not have much federal court experience, he did have experience 
other criminal cases. Mr. Fromartz opined that since he felt 
was not guilty, and since he felt the jovernment's case to be 
extremely weak, Mr. Brettschneider should be able to handle my 
defense. Shortly thereafter, Mr. Fromarte irformed me that Mr 
Brettschneider would take my case. I have no savings and wns 
several thousand dollars in debt, and the $1,500 fee offer made 
by Mr. Brettschneider was one which I found most agreeable, in 
view of Mr. Fromartz's advice that the normal fee for this typ 
of case would be quadruple that figure. Mr. Promartz then 
retained mr. Brettschneider for me. 

5. Subsequently, I met Mr. Brettschneider and we 
bezan to prepare my defense. For the first few months, most ©! 


my conversations were with Mr. Fromartz, as Mr. Brettechneider 


not available to meet with me. I would converse with Mr. Froms:.* 


who told me that he would relate the substance of our conversa’ 
to Mr. Brettschneider. During this time, my own personal dis- 


cuesions with Mr. Brettschnsider averaged approximately one ho: 


| pest COPY AVAILABLE 
: is 


During she three months prior to my trial, our 7 
spent increased to approximately two hours per week, which | 
included time spent with Col. Akst at New York City Headquarters, | 
who attempte? to axplain the operation of the selective Service 
system to Mr. srettschneider. 
6. I instructed Mr. Brettschneider to call Nick 
“DeMaria, whose testimony would refute my involvement in any 
sovpassionate or hardship discharges. col. DeMaria was not 
-Piled because: m:. crettschneider {elt he was influential 
ir cOMpassionate reassi yaments and hercs>ip discharges, and the 
j-"y Might craw a negative inference from my professional 
association witn nim. Also, Mr. Brettschne.der felt thet there 
Might be svine confusion .n coe jury's wind vpetween the Hames 
uf Nick DeMaria and Col.Nicholson of the Pentagon. I asked 
to call Col. Nicholson, but no effort was made to locate hin. 
rT instructed “-. surettachneides to call Jonn Brokaw, New York 
tate Director of seicet:ive Service, co rafute my substantive 
«volvement in any New ork Staie case. Mr. Brettschneider 
3+ Lined to call him as ne felt that coi. Akst would bring out 
whatever information that Col. Brokaw could provide. I asked 
M: rettschneider to cail rr. Grissi, another AFEES liaison 
agent who was mentioned in the 3500 material, to show thet none 
2. the AFEES j1@s0n ayenta avec acted in conspiracy with me. 
Mr. Brettschneider felt that the testimony of others would cover 
whatever Mr. Grissi could have added. nut Mr. Griss' Jas 


specifically named in the 3580 material, and I was anxious that 


he should be called. i asked that Mrs. vahl be called as she, 


e 
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too, was mentioned in the 350% aterial,to show that she never 
sent. Lemier (> .e or acted i: conspiracy with me. Mrs. Deh! | 
| 


was not called because “r. 2raoctsachie:der felt that the defendant | 


is not required to prove his innocence. I also wanted Irene 
Johnson, “Thief Clerk of tha Far Rockaway local board, and who 
was also mentioned in the 3°00 material, to verify that she 
never acted in conspiracy with me. 1% spoke to Mrs. Johnson on 
the telephone, and she denied any knowledye of Nathan Lewler. 
Mrs. Johnson was not called for the same reason as Mrs. Dahl. 

I wanted to call Lt. Col. Robert Wiard, APEES commander diring 
that period, who would have testified that such large scale 
interference in the classi*' cation process would have resulted 
in utter chaos in the Selective Service system. Mr. Brettschneid 
felt that Col. Wiard would be difficult to find, since he had 
been discharged by that time, and Mr. Brettschneider reasoned 
that Col. Axst and the three liaison agents could supply informati 
about “cEES. I asked Mr. Hrettschneider to call Lt. Col. McPhail, 
current commander of AFEES, who would have added emphasis to 

Col. Wiard's statement. Mr. Brettschneider felt that Selective 
Service people could testify as to any Army pre-induction and 
injJuction prccedures, in lieu of an APEES commander. Mr. 
Brettschneider was very concerned about prolonging the trial by 
calling too nany witnestes and thereby anyering the judge. 

I named Capt. Benjamin McPherson, Capt. John Dougherty, M.D., 

ani Capt. soldstein, M.i., Chief Medical Cfficers, at well. 


Capt. Mc?herson was not called hecaus« of the expense involved 


oo 
in brinyginy him back from Hawaii. Capt. vougherty and Capt. 
Goldatei: were not called seceuse iley would be jifficult to 
locate, having since been discharzyed. I osnstructed Mr. Brett- 
‘schneider to call Bernard Fromartz, *:ed Cohen and Edwin 
Oppenheimer, all attorneys who collecti:ely handled thousands of 
draft cases. Mr. Fromartz was not called in order not tc unduly 
prolong the trial. Fred Cohen was finally called, but given 
insufficient notice and he could not testify. As to mr. Oppen- 
he mer, Mr. Brettschneider erroneously advised me that he was 
dead. I requested the following character witnesses: Anthony 
Gennarelli, Anthony Schembri, and [louis Potts, none of whom were 
called because of Mr. Rrettschneic -‘'s unwillingness to prolong 
the trial. 

7. %Y asked and .e aygreec tc call in all 400 regis- 
trants referred to in the indictment. This total was later 
reduced at the urging of the judge. Specifically, I requested 
Mr. Brettschneider to call Gerald Weiss and registrants Zweibel, 
Resnick, Crisona, Schwartz, Wuerz, ed Richard Palcoff, whose 
names came up during the trial. These witnessen wire not called 
because Mr. Srettschneider felt once again thet it was not 
necessary for me to prove my innocence. With regard to Richard 
Falcoff, I felt that it was imperative that we call him since 
he had testified before the Grand Jury and his Selective 
Service record was prominent in the prosecution's case. Mr. 
Brettschneider was unable to locate him. Mr. Falcoff's father, 


Norman ialcoff, also testified before the Grand Jury. but was 


mot satlo: te testify ac ria. Decause Me. Brettachneider stated 


the testimony was not suffi ciently relevant to warrar€é the cxpeneh 


of brinzing hir to New York from florida. T also requested 

that Mr. BKrettschneider call my daughter, Margaret Sangemino, 

my son, Richard Sangemino, and Mr. Eric Palmer. Though my 
Gaaughter was in court and volunteered to testify, she was not 
called. My son Richard would have testified that he asked 

me twice during his basic training to get him out. On both 
eccasions, I advised him that there was nothing I could do for 
him and to do the best he could to swallow his vride and stick it 
Out. Eric Palmer was also in court and volunteered tc testify, 
but Mr. Srettschneicer felt that his testimony, too, would 
prolong the trial and anger the jutge. Finally, I asked that we 
locate Rabbi R:.2sin, but he, too, was neither located nor ca).led. 

8. It was my belief that if we could discredit 
Lemler‘s ciaims of my success in 400 out of 401 cases, then such 
discreditacion would carry over into his testimony about money 
payments. 

9. The preperation for my own testimony, both for 
direct and cross-examination, was conducted over a series of 
short intervals totalling not more than three or four hours. My 
attorney never went over the questions I would be asked at trial, 
nor did he advise me on how to articulate my answers on direct 
examination. Furthermore, he failed to counsel me as to what to 
expect on cross-examination. As a result, I was i1l-prepered 


and uncomfortable during my testimony. 


10. burin:s conversations w 
preparation tor my testimony at trial, 
ce. Versaticne with Nathan Len. 
pelSOu. AB it later turned out, 
conversation. ad been ch t a , oseindle 
Jeai w. “he *‘apec con > in orth 
meetina- 
» «meide: cur.seled me 
phone casi 
The purpose c: 
preclude « 
Lemier frou reqnancy © ‘ ona. 
he Bb. «ome t ne! Teasore, welieve 
I was den.euw «ffecc. AUSiIBLO ronmee@l at ry trial. 4, 
therefore, .o't it necessary *%o cermin te the ser.) 75 cf Mr. 
Brettechne. te. an’? ‘ as the jura* +» of the 
pro vedin s ’ t : mevert du co ced ae 
callcus we i i ' ‘ vat. aatn sees} 
1 sug este’: ’ ret ‘yor .. the 
ease; he L. t : ie ‘ ; ‘wines -8 
from the mos rerute 
feferijant. 
of incomprter ce 
court will eview the « tt i t fortunary 


for 2 fair ‘cial. 


Sworn to before me ‘hie 


day of 74°¢% 


AFFIDAVIT OF FREDERICK COHN IN SUPPORT OF MOTION 


UNITED STATE£ DISTRICT COURT 
POR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
AFFIDAVIT 
-against- 
WILLIAM SANGTAMINO, 
Defendant. 


Pee ee 2 OO Oem we wee ee ee mre eX 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) **": 


PREDERiCK H. COHN, being duly sworn, deposes and says: 
at follows: 

1 am an attorney at law authorized two practice in the 
State of PF York and admitted in the .cutnern District of New 
York. I am not the uneoeuin of reco: ? for the defendant, 
William Sanciamino, nor have I ever >-te? for him in any legal 
matter. 

I know Mr. Sangiamino protessionaily for a period of 
4-5 years. I was contacted »y Major Szngiamino who asked if I 
would be a character witness for him weli in advance of trial. 
I advised him that I would be happy *> do so and that 1 had 
in fact volunteered that service to one of his attorneys, 
Bernard Fronwartz, and that aii he nad t« Go was give me sufficie 
notice .f the date of ny estimony and to have his attorney gu 
over my testimony with me , 

buring the time that the trial of Major ‘angiamino 
wae preceeding, I was contacted om April 14th by the office 
of Major Sangiamino and they esked me if I cuuld testify the 


mext day. 1 advised them that I had several court engagements 
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that day and thac becauee «ft the short notice, : might not ve | 
able to clear my schedule. in fact, on the day in question, 
April 15th, 1975, I appeared in the fvullowing ~ases& which were 


all prior engagements which could not be broxen: United States 


V. Thompscn, Eastern District of New York, before Judge Jack weinr 
| 


stein, 9:30 in the forenoon and at 2:00 in the afternoon; 

People v. Steven Friedman, District Court, Mineola, between 11:00 
in the forenoon and at 1:45 in the afternoon; United States v. 
Rubin Fife, arraignment »efore the United ‘tates Magistrate, 
Eastern District of New York, which required the balance of the 
day. 

Given the short notice, there was no way 1 could arrang 
for any other person to «ver my schedule, and in ail candor, it 
is not the way I would notify a witness, particularly a rE 
professional, as to the schedule for his testin ony Under the 
circums.ances, I never did testify. 

Had I saenannds however, 1 would have stated that I ha 
known Maj. Sangiamino in a professional capacity for a period o 
4-5 years. That I was an active practitivner during the time of 
and until the end of the President's power to draft under the 
Selective Service Act in the Selective Service Bar, where I and 
others in my firm handled over a period or those years more 
than 1,000 cases. During the tim that i was practicing 


at the Selective Service Bar, 1 had «.ccasion to deai with 
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Major :angiamino on numerous occasions when appeals that I was 
taking fell within his purview as Director of Manpower for the 
Office of the City Director, Cui. Paul Akst. That at no time 
did I feel that Major Sangiamino was interested in anythirg 
other than performing his obligation to give every matter 


a fair hearing and that the basic ind. cia of someone who is 


“on the take" was never present and :t never occurred to me that 


Major Sangiamino might in fact be "corroot.” That during 
the course of the years i had occasion to discuss M jor fangiamine 
with my brethren at the ©. lective Service Bar, which was a email 
and closely knit group of specialists who exchanged information 
quite freely. Mator Sangiamino's reputation amon; the lawyers 
who practiced in ne field of Selective Service law was nigh 
as tu his integrity and fsi:aess and that 1 never, in a)l the 
conversations I had about him, heard any hint of his neing 
involved in corrupt practices. 

The only reason that 1 did not testify was because 
of the inadequate time in which to clear my schedule. 


Dated: New York, New York vs 


ew 


—_ — 


Frederick H. Cohn 
Sworn to before me this 


20th day of June, 1975 


ee a 


freey &. THO THOM 
Noter, Public Grate of New YO" 
No. 41-452081 , 
County - 
alitied in Queens 
: Baie Fepies fAarch 39 197. 


AFFIDAVIT OF EDWIN J. OPPENHEIMER IN SUPPORT OF MOTION - 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


United States of America 
AFFIDAVIT 


WILLIAM SANGEMINO, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


EDWIN J. OPPENHEIMER, JR., being duly sworn, 
deposes and says: 

1. Since October of 1974, I have been employed as 
Director of Litigation for the American Civil Liberties Union 
Foundation's Project on Amnesty. From September of '968 to 
October 1973, I was employed as Coordinator of the New York 
Civil Liberties Union's Selective Service and Military Law 
Panel, a voluntary association of attorneys who provided 
free counsel to young men who found themselves embroiled in 
legal conflicts with the Selective Service System and the 
military. Thus, for the past six years, I have been almost 
totally involved in the coordination of free legal services, 
first in New York and now nationally, for selective service 
registrants who claimed to have been treated unfairly by the 
Selective Service System. 

2. In my capacity as coordinator of these services 
offered by the American Civil Liberties Union Foundation, it 
has been necessary for me to have frequent contact with various 
Selective Service System headquarters personnel, both region- 


ally and at the National Headquarters of S¢lective Service in 


j 


477a 
efforts to resolve the problems of individual registrants, 
without resorting to litigation. 

3. In assisting registrants who fell under the 
jurisdiction of New York City draft boards, it was often 
necessary for me to correspond with, speak with by telephone 
and meet members of the headquarters staff of the New York 
City Headquarters of Selective Service, including the 
defendant. 

4. It is my best recollec. 1 that since 1968, 


I have conferred with the defendant on a professional basis, 


in excess uo. fifty occasions regarding the cases of regis- _ 


trante whose procedural rights had been violated by their 
respective <raft hoards. The bulk of these cases involved 
claims for III-A, hardship deferments. 

5. At no time during my attempts to favorably 
resolve these cases did the defendant explicitly, impliedly 
or in any way indicate that he expected any consideration for 
his efforts. To the contrary, he indicated that it was his 
responsibility, as was it that of che other members of the 
New York City Headquarters staff, to insure that local boards 
were acting equitably in the treatment of registrants within 
their respective jurisdiction. The defendant's efforts on 
behalf of our clients with meritorious cases was always forth- 
right and clearly within the lawful parameters of his office. 
These efforts were remedial in the sense that they sought to 
compel local draft boards to properly execute the Selective 
Service Act and regulations. 

6. In late March, 1975, I received in the mail a 
subpoena to testify for the defense from defendant's attorney, 


Mr. Brettschneider. The return date on the subpoena was 


————— 


April 7, 1975. Thereafter, during the first seek iu April, 
I telephoned Mr. Brettschneider. He told me that I should 
consider myself on a standby basis to testify. I told 
Mr. Brettschneider that if my schedule permitted, I would 
be glad to testify on the defendant's behalf on snort notice. 
Since that conversation of the first week in April, 1975, 
I have not spoken with Mr. Brettschneider, nor have I ever 
been contacted by his co-counsel Bernard Fromartz. 

7. At all times during the defendant's trial, 
I was in New York and available to testify to the matters 
heretofore set forth in this affidavit. In addition, I would 
have been able to testify to the defendant's reputation for 
professional integrity amongst Selective Service practitioners 


and the draft counselling community. 


Sworn to before me this 


A day of gi, ’ 1975. 


€;" 
— a 
Sule. Vhs 


"BELLA GREENE 


Public, Siate of New York 
anit No. 24-1554290 


Qualified in Kings County 
Colt.tesion Lapwessmercn JO, 1972 


AFFIDAVIT F JEFFREY HARRIS IN SUPPORT : Tho ,798 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
: AFFIDAVIT IN OPPOSITIU.. 
sais 74 Cr. 928 (CLB) 
75 Cr. 127 (CLE) 


WILLIAM SANGEMINO, 


Defendant. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK 3 9653 
SOUTHERN DISTRICT OF NEW YORK) 

JEFFREY HARRIS being duly sworn deposes an says: 

1. I am an Assistant United States Attorney in the 
office of Paul J. Curran, United States Attorney for the 
Southern District of New York, and as such have been assigned 
the responsibility for the above-captioned matter 

2. This affidavit is submitted in opposircion to 
the defendant's motion for a new trial pursuant to “ule 35, 
Federal Rules of Criminal Procedure. 

3. The defendant argues that a new trial is 
“required in the interest of justice” because he was denied 
effective assistance of ci.;.1el which reached constitutional 
proportions. This «rgument ‘scks merit for .o reasons. 

4. The evidence a;ainst the defendant was so 
overwhelming that a conviction would have resulted despite 
the efforts of the mos: able counsel. A review of the 
trial record shows *hat the testimony of Nathan Lemier, the 
Government's principal witness, was so extensively corrob- 
orated as <o mandate a conviction. First and foremost, tie 


Governmnt introduced into evidence a tape recoriisr of a 
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conversation between the defendant and Nathan Lemler. On 


this highly incriminating tape (Goverment Exhibit 8) the 


is 
defendant teeard discussing how Lemler can explain away the 


notations in his records which show the payment of money to 
Sangemino. It is quite clear that the jury imme ely 
focused on this piece of evidence «ince they asked that it 

be replayed only ten minutes afi - retiring to deliberat« 
(Tr. 1218).* The Government also introduced other highly 
incriminating documentary evidence. This included Government 
Exhibit 4, the defendant's business card which contained a 
handwritten notation that the defendant was to be called in 
reference to Resnick, one of Lemler's clients and whose 

draft board was not within the defendant's lawful jurisdic- 
tion. Government Exhibits 3 anc 3A, telephone log entries 
refle -ing calls to Lemler by the defendant, were introduced 
and showed a continuing relationship between the defendant 
and Lemler. These calls were in reference to Lemler's 
clients who had selective service problems and additionally 
in one message the defendant thanks Lemler "for the tickets." 
(Lemler had testified that he had given Sangemino tickets 

for an all expense paid trip to Puerto Rico.) Tne Government 
also corroborated Lemler with other witnesses. Lemler's 
chauffeur Charles Mofschowitz testified that in addition 

to driving Lemler to the defendant's office building on about 
six occasions, he went there twice himself to deliver 


*Designation Tr. refers to the Trial transcript. 
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envelopes to the defendant upon instructions from ! emler On 


one of these occasions he saw that the envelope 

three one hundred dollar bills. Mofs-+ witz was show 

a retired taxicab driver who has no criminal recor! asd 
motive to curry favor with the Government Mofs-howit? was 
himself corroborated by Government Frhibit 11, the sign in 
log at 26 Federa) Plaza, which contained his signature as 
having entered 26 Federal Plaza to visit selective service. 
Ruth Mear, another Lemler employee, testified chat she 
brought an envelope, contents unknown, to Sangemino upon 

the instructions of Lemler. Lemler's daughter, Harriet Tollin 
testified that she accompanied Lemler to 24 Feders! Plaza on 


about three occasions and that on one such trip | emler 


commented upon leaving 76 Federal Plaza that he hac to go 


into the men's room to pay the major. Mrs. Tollin also 
stated that she had no relationship with her father and in 
fact had testified against her father at his tria! in Nassau 
County. The evidence clearly demonstrated that she too had 
no motive to fabricate to either help her father or seek 
favor with the Government. Another witness whose testimony 
corroborated Lemler was Lemler's ex-client, Joseph Petro. 
Petro testified that in addition to travelling to the 
Pentagon with Lemler, Lemler told him that he would enlist 
the assistance of the defendant on Petro's behalf, and that 
Lemler had Petro deliver an envelope to the defendant. The 
evidence revealed that Petro's case was not within the 
defendant's lawful jurisdiction. 

5. This extremely brief review of some of the 


Government's evidence demonstrates that the case agains! the 


«}s 
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defendant was substantial. Even the most highly respected 


defense counsel would have been unable to success‘iilly 
contend with the voluminous documentary and live evidence 
which when taken cumulatively literally buried the defendant. 
It tg difficult to conceive of a defense which could have 
established a reasonable doubt in light of the evitence 
presented at trial. 

6. The defense presented by counsel was adenquare 
and the attacks thereon are the product of 20-20 hi iisigi 
outside the courtroom. There is probably no case in which a 
lawyer could wot comb « trial record and second guess the 
decisions made ty trial counsel in the heat of tial. Here 
the defendant picks several incidents out of a 120!) page 
trial record and attempts to generalize therefrom. The ta 
of the matter is that defense counsel cross examined the 
Government's principal witness Nathan Lemler for the better 
part of three days. It is beyond question that during this 
cross examination counsel brought out every shred of material 
that adversely reflected upon Lemler's credibilir In this 
endeavor no stone was left unturned. 

7. The defendant now claims that his trial counsel, 
who was privately re*-ined, should have found and called 
other witnesses. One such example is Richard Falcoff and 
his father Norman Falcoff. The Falcoffs, who were Lemler's 
clients, it is now argued would have shown that Lemler had 
lied about the necessity for fabricating a medical deferment 
for Richard Falcoff since their testimony would have estab- 
lished that Falcoff had epilepsy and was legally deferruble. 


This is simply wishful thinking. The testimony of the 


oka 
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Falcoffs before a grand jury (Government Exhibits 3589 and 


3590 attached hereto as Exhibits A and B) is to the effect 
thet Richard Falcoff had petit mal when he was nine vears old 
and that he held valid driver's licenses from three states, 


that on each license he swore that he did not have epilepsy. 


Specifically Richard Falcoff testified that although he 


claimed in 1971 to have had epilepsy for the past five years 
he had not sean a doctor for that condition since 195°; that 
the family doctor had Falcoff on medication from 1947 to 1971 
without seeing him; that although he was given the prescription 
by his family doctor in 1967 he didn't initially fill it for 
three years; that he only took 2 pills of 25, threw away the 
remaining 23 pills and then renewed the prescription but 
couldn't remember where or when; that he went to Lemler only 
to gain admission to lew school but that most of the phone 
messages between th: Falcoffs and Lemler refer to his draft 
status, that in fact the last call between Lemler and the 
Falcoffs was in December 1971 and Falcoff didn't even apply 
to law school until the beginning of 1972; that when he 
graduated college in th summer of 1971 he ( caght that 
Lemier could get him into law school in September 1971 
although he hadn'c taken the law boards or applied to any lew 
school; that he told the induction center about his condition 
the second time he was examined because he felt this would 
impede hie service to the United States and plece him in 
danger, but that he didn't feel he was placing hi.self in 
danger behind the wheel of a car. In sum only a complete 
reading of Richard Falcoff's grand jury testimony reveals 
what a disaster he would have been as a defense witness. 


-5- 


Further, ¢ 

his selecti,y 

that Falcot! was 
time he would have 


tnexpltcabl. sever 


witness: be would » tid 
shabby art “pte by people wh 


guilty to 


Robert ©. lerd) Jy 


lighted to restify {4 
{nnecent man." There 
who did nor hear the evidence 
attorneys opfoting ov the qualit 
and the contert of their testimony 
desperate attempts by well meantng friends 
defendent ani are mesvingles 

10 The defendant received spirit 
defense that simply could not overcome the j 
the defendant was gufity and the evidence ie 
bevond a reas mable tos 

11. Nefendant, during o-al 


argued that he wes entitle! to a 


(overnment i violat 


t turn over the gra 
test im ie fa »tained therein of « 
Norman Falcoff the day before trial 
lacks 

Pulito dated “a 
(Government Exhibir 3597 1D attached hereto 4s 
which states that Richard Falcoff may have an 
focus" was shown to the defendant on Januery 0, 
February 10, 1975. Even assuming arguendo that this report 
was “Brady materiai” it was furnished to the defendant 


several months in advance of trial. On the same ates 
jefendent was shown Falcoff's selective service 
(Covernnent Exhibit 6) wherein Falcoff claimed that 
had epilepsy for some tive vears. Hence, if the 
lefendant's argument is that Falcoff claimed he hai ep! 
at bis induction physical and in fact there was & loctor' 
report thar Falcoff had eptieptic tendencies when 
ine vears old, he had that information on Januar 
approximately two and one half months before trial. 

13 The defendant was furnished with coptes of! 
Richard and Norman Falcoff'’s grand jurv testimony the day 


before trial. The Government contends that it had 0 


obligation to provide either of these transcripts onder the 


caution A reading of these transcripts as illustrated in 
paragrayn 7 above clearly demonstrates that there is nothing 


contained therein which in any way could be considered pro- 


duetble under Brady. The testimony is merely the crude 


atteapta of the Falcoff's to explain away thetr favolveme rt 


af< 


with Lemler. The claim that Richard had epilepsy was 486a 
supported by the report >f Dr. Pulito (GX 3597 ID).* This 
report was made available to the defendant on January 30, 
1975. During the trial, defense counsel stated that the 
defendant had indeed seen GX 3597 ID pre-trial and had made 

a written note about it (Tr. 146-7). Counsel again later in 
the trial stated that the information contained in GX 3597 ID 
(also marked as Deft. & LD) was available to the defense 


well in advance of trial (Tr. 1021-22). During the course 


of the discussion on GX 3597 ID, ti + Court pointed out that 


this whole matter was very peripheral (Tr. 1022). 

14. In summary, GX 3597 ID was furnished to the 
defense over two months prior to trial. Falcoff*s selective 
service file was likewise furnished to the defense over two 
months before trial. The grand jury testimony of Richard 
and Norman Flacoff was furnished to the defense the day 
before trial. Defense counsel knew that Falcoff claimed 
that he really had epilepsy, and that a doctor's report 
existed which could be interpreted as supporting such a 
claim (at least when Falcoff was nine years of age). Yet 
no attempt was made to locate Falcoff until well into the 
trial, and then only for the purpose of authenticating 
GX 3597 ID (Tr. 1021-22). Further, as the Court recognized, 
the whole Falcoff issue was peripheral. The real issue 
here was whether the defendant took money from Lemler and 


not the medical condition of Richard Falcoff. 


ee 


*Designation GX refers to Government Exhibit. 


WHEREFORE, the Government respectfully requests 


that the defendant's motion for a new trial be denied in all 


respects. 


JEFFREY HARRIS 
Assistant United States «i corne 


Sworn to before me this 9th day 
of July, 1975. 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT: 


EXHIBIT A = TESTIMONY OF NORMAN FALCOFF 


} 


June 24, 197! Norman Falcoff 
Ke: John Doe 


vy. 
ny 


, called as a witness, 


ng been duly sworn by the Foreman «f the Grani Jury, 


itified sas follows: 


name, please, and epell it. 


“Ore we begin I'd like to advise you 
You hive the right to refuse to answer any 
question the answer to which you think may tend to incrimina? 
you. Lo you understand: “ Yes sir. 


“ Anything you do say could be used against you in a 


court of law. Do you unders*-nd tnat? “a Ido, sir. 


~ ita furtner like to advise you that you have the richi 
to have *n attorney present outside the Grand Jury room and t: 
interrupt the proceedings and consult with that attorney if 
you desire. * Well, I don't have an attorney herewth me. 
I felt I didn't need an attorney. 

“ If there did come a time that you did have an attorney 
and you could no longer afford an attorney, the Court would 
Appotnt one for you. A I understand. 

« I'd further like to advise you that your testimony 
before this Grand Jury is under oath and & wilfully give a 
false answer to this Grand Jury, that could result in a per- 
jury prosecution. A J understand. 

« i'd further like to advise you that this Grand Jury 


i6 lo-king into violations of the federal criminal law - 
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specifically conspiv-acy, draft evasion, obstruction of justice 
bribery and false statements to the Government. A (Nods 


* Now, Mr. Falcoff, did you ever have occasion to mest 


& person named Nathan Lemler? A I did, si: 


cr 


& Could you tell us the circumstances under which you 
wet him. nh I -- I found out about this man through ridin, 
On the trains , overheard @ conversation tht sore oan 
had ® son put into a law school, he got him into a law sch 
Fordhaw Lew; and 1 contacted the man and I had a meeting wit! 
him regarding this matter, and I paid nim 4 fee and he t 4 
at the time thet part of that fee would be a contritution ti 
the @luoni sssocisticn of Fordham University, and he told me 
that I would receive an acknowledgment of that matter; and I 
waited about two or three months and 1 heard nothing et all. 
from the man, and I tried to get hold of him, and at that pot 
there he seeved to be unavailable at all times and he just 
evaporated and disappeared off the face of the earth, just 
couldn't get hold of him, couldn't contact him. Then he calle 
me at one point and asked me for Richard to submit hie grades 
to him, end 1 called Richard long distance and advised Bichard 
to call him and vive his grades to Dr. Lenler, and at that 
point 1 calied him arain, I contacted him and just couldn't 
get hold of him at all. He just disappeared entirely. Duriny 
our conversation I had with him, the original conversation, 


he advised -- he wanted to know what status Richard was in, 


nis Selective Service status then. I told i717 that he had a 
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Student defe’ sent at the time and no doubt in my mind | 
be chanred into 1-A his senior .-2), the last six wonth 


school, which eventually did occur; and I told hi@ at + 


co 


time thet I wasn't concerned too much about Richard's : 


tive Service. I told him he hed a medicel situation an 
waen't too over-concerned about it; nowever, I felt th 
the doctors sat the Selective Service wwldn't accept t 
documentation that he did have, I would have to seek r 
appeal somewheres, and -- and he seid to me, "Well," bh 
nw? -~ we might be able to help you on thet matter," ar 
told him thet I had a lawyer, people that are familie: 
the Selective Service laws and could help we in various 
if I had to wake an appeél, but that was -- that was ' 
of the entire time I talked to him until I picked up ' 
paper sometiwe in June of 1972 and there's an article 
thet Dr. Lemler was convicted of a section in the 
criminal section there, conspiracy to violate, I thin 
education law, eni at that point there I just -- just ' 
entire matter as a bad deal there and I just complete’: 
got about it, and after that, a short time after that, 
moved down to Florida and I retired, and I continued |: 
every possible effort to get Richard into law school. 
matter of fact, 1 funded him to go to Raleigh, Nort. ‘ 
He applied to Chapel Hill down there. I thought if you 


down there, you mignt be able to - maintain @ residen: 


stews - and he might be able to get in. He did go down 


EJC-4 (1) Nurwen Palcofr 
6-24-74 


“and he was gainfully emplceyed, he worked for the librery. 
Unfortunately he couldn't gain admittance down there. I went 
down to see t'e dean - I happened to be there. There was no 
chance for t.im to get in there. Jhere were too many applicant 
for the amount of chairs they hed in there. 

= You wentioned thst your son hed some medical condition 
you felt might affect his Selective Service stztus. what con- 
dition is thet? A Well, he had the documentation with niw. 
I believe he submitted it to you, Mr. Herris. After that 
examination, I was in Ch: zo, end I came back and this thing 
had occurred. It wes e serious seizure at the time while 1 
was away. 

& In what period of time are we talking about now, what 
year? A This would be the age of ten or thereabouts. He 
was ten years old at the time. This goes bac’ to .ifteen 
yesre, pretty close to it, and I've got the documentation 
with me; and 4 took him to a Dr. Nathan, which nad been our 
doctor for years and years. He was head of the hospital, 
Jewish Hospital, and I presented the entire case to him, end 
he gave Richard 4 very, very thorough check-up at the time. 
And I had a meeting with him at the time and he told ae, he 
saye, "Norman, * he said, “Look, I've looked him over pretty 
corefully. ‘her-'s a touch of it there, and he'll be subject 
to very light seizures as time goes on. Uh, I would not give 


him the medication that this gan here is subscribing - pre- 


scribing, rather." This doctor + I think it's on here [looking | 
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at paper} - Pulito. Never met the man. Dr. Frank Pulito 
{spells}; 2nd he Suggested that we should leave him alone and 
let nature take its course, and he gave nim a very lirht seda- 
tive and told him to cerry it with him at all times. A very 
light sedative. He said it's not as strong as the prescrip- 
tion that this doctor gave him, but, in view of the fact that 
they're light seizures, he cen get over them very fast; and 
he's been -- he's been -- he's had some light seizures on and 
off during the last fifteen years. I've seen them, but they': 
& very, very short duration, and I felt possibly the military 
Might accept him on this basis here. As a matter of fact, he 
went for his exemination down at the army down there, and he 
Came -- he passed it physically. The doctors passed him 
until he ceme to the psychiatrist, and he told the psychiatrist 
thet he hed @ neurological problem, snd he asked him if he hea 
documentation to back that up. He told him he didn't have it 
with him. He told nim, "You'll hear from us on the next examt- 
netion; bring your documentation with you." I don't think he 
was called again after that. 

& Now, during 1971, when he went down for this physical, 
was he under medication or treatment at that time? 4 He 
wasn't seeing any doctors as the time, but he was subject to 
very light seizures. 

« Now, you're aware, of course, that your son hes a 
driver's license and hes had a driver's license for some nine 


yeers? A Yes sir, I do. 
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’ 
Q And do you have a valid, or did you at any time have, 


@ valid New York license, yourself? A I've always had one. 


Q I'm 6ure, then, that you're familiar with the applica- 


tion, which specifically asks whether the applicant has had 


epilepsy fits, fainting spells or the like. Do you know about 


that question? 4 Yeah, I think I do. I think I've seen 
1t on the -- 
& Do you know what your son answered? n I don't. 


@ I'11 show you what's been marked as Grand Jury Exhibit 


4% this morning, Mr. Falcoff, and just ask you to take a look 


Rt > ge ee ep eee: 


at it specificeily with regard to question one, and then to 
look at Grand Jury "xhibit 3 and look at question four. 
A Where's the qu -on, sir? I'a trying to -- 
Q Right over here. & Oh, I see. This one here, 
yeah. Yean, I see that. He answered, "No." A2ight. 
Q Now, take a look at Grand Jury Exhibit 3, which is the 


Other document, which is the application for a driver's license 


again, I assume. 
Q Now, is it your testimony thet your son wes lying in 
a response to these questions? A well, I -- I would not -- 
I would not pass judgment on -- on his intent there. I -- I 
was really concerned all my lifetime to this respect, that in 


View of the fact that he nad -- he hed light seizures, very 


liyht seizures, °nd I felt -- I felt that if there were any 


in the State of North Carolina. A He answered, "No," 
kind of record, public record, available, it might hinder hin | 
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in any endeavor that he may -- he may look forward to. In 
view of the fact thatI'm not a medical man and I can't pass 
judgment on -- on what could happen to hin tomorrow under 
tremendous stress, I can't -- I can't vouch for that; but know- 
ing this boy as I do, I've seen some of his seizures and I've 
seen him put nis head down for three ee four minutes, and he 
got up and shock his nead and he was fine; so that's all I 

can Say. 

Q@ There's no doubt in your mind that your son has had 
some form of epilepsy? A I would accept -- I would accept 
this documentation, sir. 

& Now, what was the amount of the fee that Dr. Lemler 
charged you? A Well, I offered him five hundred dollare 
on a contingent basis. I offered him, at the time I talked to 
him, and then I believe we got a call home that wasn't accep- 
table to him; he wanted the entire amount. 

& What was the entire amount? A Two thous. d dollars. 


« And did you pay him that? A We did, yeau. 


Q@ In what form? 4& In check forn. 


« Now, do you recall when you first saw Lemler? 


A Oh, might have been sometime in '71, sir. I just don't 
recollect. 

G i? A Yeah. 

@ Now, do you know your son graduated college in the 
summer of '71? A I believe so. I imagine 60. 


& Are you aware of the fact that he didn't have any 
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applications in for law school until the spriac of '72? 


A That's very true. Very true. But one of my -- one of my 
reasons for stepping into this matter as early as I could, I 
thought that he mizht -- I might -- he offered courses at the 
time, he was an educational -- I don't know what field he was 
in. He was an expert, and I discussea the possibility of 
having this boy review some of the Princeton law exams that 
he would have to take eventually to set into law school; and 
in view of the fact that he wasn't Pursuing some of the courses 
he should have done in School, pre-law courses, which he never 
did, I thoucht it would be a very good idea for him to review 
some of the Princeton exams with this man here; and this was 
my wain concern - if he studied these things and reviewed 
them through his office there, which I thought he was set up 
for all that there, it might help him in gaining a fairly good 
score in his Princeton exams. 

© What, 1f anything, did Mr. Lemler do for you in 
regard to your son's Selective Service status? A Actually, 
he did very, very little. when he told me he might be helpful, 
I told him it wouldn't be necessary, based on his physical 
condition, and I asked hia, I pointed the question to him, 
whether it was a residual benefit he was offering to me in 
this matter here in case I had to appeal, and he said it might 
be, and tnat was the end of it. 

& When was it thst your son first met Dr. Lemler? 


A He never met him. 
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Q He never met him? A ’He never met him. 


% Are you sure about that? A I'l swear, I'll 6wear 
over. and over again, he never met the man. 

@ I'll show you what was marked this morning Grand Jur, 
Exhibit 8. It's an excerpt of a business record of Dr. Lemle 
- specifically, every phone cell by yourself or your 60n tc 
Dr. Lemler - and I'd like you to look over these phone cal 
They're in ~hronological order. A TI don't recollect an: 
of these calls here. Maybe they were made in reference tc t 
possibility that the draft board would not accept his docure 

tation, medical documentation here, ind if they were made, 
they were made for the sole purpose of setting up appeals for 


him possibly. 
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June 24, 1974 
Re: John Doe 


June Reg. 


Rel .EJC 


Mr. Harris Norman Falcoff 
Q Now do you know a adn named Seymour Terry? 


an 2 Ge, 

Q And who is he? A He's a man that -- he's in 
business on Seventh Avenue, and he's one of the men that I 
ride in on occasion -- in on the train, I see him on the train. 

Q Did he refer you to Lemler? A I heard the 
conversation at the time he mentioned it to me. 

Q What did he say? A Well, I told him that I 
was interested in gaining admittance for Richard into law 
school and he told me he runs an educational system there 
where he helps a lot of boys to gain admittance into medical 
schools and law schools. 

Q Now, Nathan Lemler gave you a contract, did he 
not, a written contract? A I don't recollect, I really don't 
recall whether he gave me a written contract. 

Q If he did would you still have it? A I don't 
think I have, When I moved out to Florida three years ago, 
two-and-a-half years ago, I destroyed a lot of papers. As 
far as I was concerned this matter was all finished, Il 
destroyed many papers that I didn't take down with me. 

Q Now what efforts did Nathan Lemler make with 


regard to helping your son, Richard, get into law school? 


A Actually he made no effort at all that I know of, I couldn't 


reach him beyond that point; he was unreachable for the entire 
period, for six or seven onths after that. As a matter of 
fact I can make a statement right now: 1 never saw him after 


that nor ever had a conversation with him. 


e Falcoff 
Q And what efforts did he make with regard to 


your son's Selective Service Appeals? A Well, at that point 


there, I couldn't reach him at the time. 

Q At the point you could reach him, before December 
of ‘71? \ He made no -- had no discussion about the appeals 
at that time until he turned 1-A and he came back from school 
then it dawned on me I ought to see him and discuss the appeals 
if any were necessary, if the documentation were not acceptable 
to the Comnissioner of Selective Service at the time. 

Q Were you ever aware of the result of your son's 
physical? A He passed the physical with the last doctor 
he told me, 

Z Q He passed the physical completely. As a matter 
of fact April 28, he was found fully acceptable to the Armed 
Forces, were you aware of that? A I'm not aware of that. 
When he finished with the last doctor, told him to bring 
documents that would prove he had a neurological problem. 

Q He took two physicals? A I think, at Louisvill 

Q Louisville? A Yes, yes, he told me he passed. 
He never presented his documentation, 

Q Now as to these phone calls, the one from Mr. 
Falcoff, you don't recall for example, telling Lemler, Richard 
had a severe automobile accident while returning to school? 

A That phone call might have been made by myself or by my 
wife. 

© And Mr. Faleoff told me that Richard had not 


received notification April 12. Did you make that call? A 1 
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don't think-I don't recall that call. 


Q Well does Richard hans any brothers? A No, 
he has two sisters. 

Q So the Mr. Falcoff was either yourself or 
Richard? It could be Mrs. Falcoff. 

Q It says Mr. Faleoff? A That I can't -- 

Q Mr. Falcoff called on June 29, 1971, what's 
happening with his son in the draft? A What time was that? 


Q June 29, 1971, do you remember that? ee 


don't recollect, I don't recollect even talking to him, 1 


don't think I had a discussion with the man beyond the point 


of my original meeting with the man, I think Il had just one 
conversation when he called me back and wanted to know -- to 
talk to Richard on the phone, and asked me what his grades 
were for the Semester. I don't -- I didn't know -- have 
Richard call me longline and advise what his grades were and 
that's the last time I talked to him. 

Q Let me ask you, did you ever call his office 
and leave messages? A 1 did call. 

Q This message, Mr. Falcoff, what's happening with 
his son in the draft; what's happening again June 21, 1971? 
A 1 certainly might have called his secretary at the time. 
I called her, trying to reach him, to talk to him. I had no 
discussion with her at all about any matter. This pertained 
to me particularly I just wanted to talk with him. 
O June the 21st, 1971 with the message, that's 


< 


obviously you calling, is that right? A Might be. 
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Q On that June 29th, for your information your son 


wasn't classified until June 12, what would that call be about? 


A I honestly don't recall, 1 don't recall calling that 
frequently. I know I called the man a couple of times and 
couldn't reach him. As a matter of fact I made a half dozen 
attempts to go there personally, which 1 did, it was close by 
our home, a fifteen minuted drive, every time I drove out there 
the office was completely locked, closed, 

Q Now you were aware of the fact your son presently 
holds a valid Illinois license? A Yes, right. 

Q Are you aware a false statement on one of these 
licenses constitute a crime, are you aware of that? A I do. 
I think it's wrong but I feel -- I feel that in his particular 
case he might have some justification in doing what he's doing. 
I personally had many doubts in my mind whether his condition 
should be public record in view of the fact that it was a very 
light form of seizures. Actually it was diagnosed as petit 
mal at the time by the first doctor; the second doctor diagnosed 
it as full epilepsy. That's the reason I took him to Nathan. 

Q Are you saying it was light enough to te behind 

the wheel of a car but it was serious enough to not serve in 
the army? A_ I'd leave that for a medical man in the Army, 
I felt the medical men in the Army might not accept this docu- 
mentation, and if they did not accept the documentation. 
Naturally I wanted him to have whatever appeal by law he had. 

Q What about leaving the documentation to the 


medical men at the Motor Vehicle? A 1 don't disagree with 
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you, sir. I don't disagree with you on that. I don't 
disagree with you on that. ; 

MR, HARRIS: Mr. Foreman, would you 
ask the witness to wait outside for a 


few minutes. 


FOREMAN: Sir, would you wait outside 


in the waiting room. 


[WITNESS LEAVES ROOM] 


EXHIBIT B = TESTIMONY OF RICHARD FALCOFF 
June 24, 1974 


Re: John Doe 3516 


RICHARD FALCOFF 
FF called as a witness, having 
been duly sworn by the Foreman of the 
Grand Jury, testified as follows: 
BY MR. HARRIS: 
Q State your name, please, and spell your 
A Richard Falcof! 
Q Where do you presently 
1421 Candlelight Court, Peoria, Illinois. 

Q How are you employed? A [‘'m a manager 
a retail fabric store. 

Q What is the name of that store? 

Renmant House. 

Q What's your business address? 
#1620 West Altorfer Drive, Peoria, Illinois. 

Q I'd like to advise you, vou have a right to 
refuse to answer any question you feel may incriminate you. 
Do you understand that? A Yes. 

Q And that anything you say can be used against 
you in a court of law. Do you understand that? A Yes. 

Q That you have a rizht,to have an attorney out- 
side the Grand Jury room, to advise you, and you could 
interrupt the questioning and speaik to him at any time. 


you understand that? A Uh huh. 


Q If you cannot afford an attorney, the court would 


appoint one for you, who would have the same rights as 


private attorneys Do you understand that? A 


Falcoff 


Q I would als: ike advise you that if you give 
a wilfully false answer , vYthing I ask y tha ms’ itutes 
the crime of perjury. 

Q Further, I would 

a potential target of this investig n, woich means there 

a possibility that the Grand Jury, which is looking into 
violations of federal law, specifically, con piracy, bribery, 
draft evasion, obstr ion of justice and false statements to 
the government; that this Grand Jury may indict you as a resvlt 
of this investigation, Do you understand that? ‘ Yes. 

Q Now, did you ever serve in the armed forces of 

the United States? A No. 

Q Why is it that you did not serve? 

deferred for medical reasons. 

Q MR. HARRIS: I request that that 
document be marked Grand Jury Exhibit #1 of 
this date. (so marked) 

Q Take a look at that and tell me if you know what 

it is? A Yes, I know what that is; it's a 
Selective Service questionnaire. 
Q Did you fill that out? A Yes, I did, 


Q Will you turn to the page where it's: headed, 


“Physical Condition"? A (witness complies) 


Q "Series #11: Physical Condition" - did you make 
any entries in there? A No. 


" 
Tf 


Q As to the question, “If you have any physical 
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“or mental conditi n which in your opin will disqualify you 
for service in the armed forces, st¢ condition." Did 
you make any response to tha ? ‘ No. 

Q Did vou have any condition at the time which you 
felt would disqualify yo 

Q What condition was that: was Petit 
Mal, - epilepsy. 

Q During the sprin thee did you or any member 
.£ your family have occasion to see a Dr. Nathan Lemler? 
A My parents did, yes. 

Q What was the reason for their visit to him? 
A Well, I was in my third years in college, and they saw him 
in connection with getting me into Fordham Law School, 

Q Did they pay him any money? A I don't know 
if any money was transacted, 

Q Did you or your parents ever have any contact 
with Lemier regarding your Selective Service status? A No. 

Q Did there come a time when you were called to take 
what is known as a “pre-induction physical" in the armed forces? 
A I did. 


Q Did you in fact take that physical?, A 


Q Do you recall that when you took your physical 


there was a series of questions that you answered, or were 


asked to answer, about physical ailments that you may or my 


not have had? A Yes. 


MR. HARRIS: Request that this be 
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marked as Crand Jury Exit it @? of this 
date, (so marked) 

Q I show you Grand Jury Exhibit #2, an‘ ask you 
if you can recognize the return? There's a second page 

I recognize it, 

Q Is that your signature? ! Yes it 2s; 

Q In response to question #20,' you ever had, 
or do you now have''-- answered one of e questions, - 

“ep psy or fits" -- you check” is that correct? 
A Yes, I did, 

Q Ar vu signed your name under a statement 
which says, "A false or dishonest answer to any of the 
questions on this form may be punishable by fine or 
imprisonment", --- and is that up to the best of your 
knowledge, --- and your signature appears on that? A Yes. 

Q And there's a physician's summary, and it says, 
"Denies having seriow illness", - did you deny having a 
serious illness? A That, I denied it to the doctor. 

Q What was the result of that physical? 

A That I was classified #1-A, 

Q Did you subsequently have ancther physical 
examination? A Yeo, F did, 

Q Just so we are straight: the date of your 


first physical, as reflected by Grand Jury Exhibit #2, is 


April 28th of '71. Now, in November, did you go back for 


another physical? A In November of '71? 


.Q Uh huh? A Il went back for another 
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physical; I'm net sure about the date, though. 


Q At that tire did you tell the doctor that you 
had pet ys ma z epi } psy, Lcr five vear s? A Yes, I did. 
Q What was the result of your second physical? 


A Well, the doctor told me that Ic uld be dismissed, and 
that he'd call me back in a couple of months so I could show 
1 proper documentation certifying to the tact that I did 
have epilepsy. 
Q Did you go back? A No. 
MR, HARRIS: Request that this be 
marked Grand Jury Exhibit #3, and this, 


#4, of this date. (so marked) 


Q I show you Grand Jury Exhibit #4 of this date, 
and ask you if you recognize it? A Yes, I do. 
Q What is it? A This is my New York State 


driver's license. 
Q Would you please look at it, under the section, 
"Questions", and read question #1 out loud? A "Have 
you ever been treated for epilipsy, convulsive disorders, 
qo" 


fainting spells or any condition which caused unconsciousness: 


Q What answer did you give to that question? 


A "No," 
Q Look at Grand Jury Exhibit #3, and tell us what 
it is, if you know? A It's a New York 


drivers license application. 


Q Would you similarly read the question relating 
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to epilepsy, on that application? A "Have you ever 


suffered from epilepsy, paralysis, fainting or dizzy spells 
or addicted to hard drugs or liquor?" 


Q That is your application, is it not? 


What answer did you zive? A "he," 
Do vou presently hold an Illinois driver's 
license? Yes. 
Q Have you ever signed a license application 
like that, or a similar one? A I don't remember. 

MR. HARRIS: Request that this 
marked Grand Jury Exhibit #5 of this 
date. (so marked) 

Q Take a iook at that: do you recognize that? 
A No, to tell you the truth, I don't; I don't remember it. 
Q Does it bear your signature? A Yes, 
Q. It's a printed form to "Clerk; Local Board #-"; 
there's a blank, and it's filled in "#6", Valley Stream, 
New York, and a zip code: "This is an appeal to your moras 
and social conscience. Do you realize the criminal part you 
play in the operation of the was ia Viet Nam, and the ---- 
of the nations youth", - (reads exhibit) Did you send that 
to the Draft Board? A No, I don't think I did. 
Q Well, would you look at the envelope, addressed 
Selective Service Board: is that your handwriting 


envelope? _ ae 
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Do know who sent it? A 


you 
Do 


letter? A I signed the letter. 


Q Did you sign it under duress? 


didn't sign it under duress, 1 signed it 


claim with th 


Q Did you ever file a 


as a conscientious objector? No. 


Q Now, let's get Jathan 


you ever meet him? 

Q Did you ever speak to anyone in 
the telephone? A I spoke 

Q In relationship to what? A 
ship to my grades in school; he wanted 
doing in school. 

Q Did you ever call him up and tell 
received your #1-A classification? A No. 

Q Did you ever call him up and tell 
had an induction notice, and were instructed by 
him the induction notice? A No, not that 
Q Did you ever call him up and tell 
that you had been 


had passed your physical, and 


Saturday and call him on Monday, May 5, 1971? 


Q Did you ever call him on May 11th 
that you were acceptable for active duty? A 


Q Do you know Seymour Terry? A 


Q Did you ever have an 


you know how your signature got 


under pure 


to know how 


No. 


A 


pressure. 


draft board 


Lemler. Did 


office on 


to him once, 


In relation- 


I was 


him that you 


him that you 
him to send 

I can recall, 
him that you 
home on 

A No. 

and tell him 

No. 


No. 


interview with 
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Nathan Lemler? 
Q Now, 


did, 


Q What law schools? é University 
York, University of Louisvi >, University of Miami, 
that was about it. 

9 Were you 

Q What did D Natha emler 
behalf of your attempt 20 law school? 
know. 


Q Did your parent: ever tell vou what he was 


going to do for you? A ! they spoke in generalities. 


They told no S rying to zet me into law school. 
Where did you do your undergraduate work? 
At the University of Louisville. 
Q What kind of average did you 
I think about 4 #2-6; 
Q In Nov 


he induction stat 
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you'd had epilepsy for five y s7 A 


K to about 1966 or '67? 


What 

see a doctor 
Did you see a 
Did you see any 


'69? Jas a doctor. 


Seen a doctor 


last time you saw a doctor for epilepsy 
A Yes; "59, "60. 
What was the nane of the doctor you saw in 
It was a Dr. Nathan. 
Do you know where he practiced medicine 
A He practiced in Brooklyn. 


Q Do you recall his 


it was Arthur; I don't remember, 


Q Are you quite sure that you didn't see a doctor 


in 1971 for your epilepsy? Is there no question in your mind 


about at é I never did, not as far as 


6/24/74 
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treatments are concerned. 
Q Did you see a doctor in ‘71 for any reason? 
No; no. 
Q MR. HARRIS: I request that 
marked Grand Jury Exhibit 76 of 


date. (so marked) 


(cont'd. by SA) 


SA-1 (11) June 24 


-Jun. Reg. 


Rel, RSK 


And you 


about 1970% 
Q You said you spoke t 

occasion. At the time do you remember 

about: : ‘ He wanted to kne 
school and 

would 

you excuse this witness emporarily. 

THE FORELADY: Would 


outside in the witness room. 


(TH: WITNESS LEAVES ROOM AND IS RECALLED.) 


Q Is that a frequent prac 


reading before 1 sign, no. 


Q What did you think it was? A Well, I thought 
it was a protest against the war in Vietnam, that 
thought it was, 


i] 


Q How did you know that if you didn't read it? 


A I just didn't read it all. I glanced through it, I didn't 


read word for word, just pick 
cause, and I signed it. 
Q When did you sign it you know? A I don't 
I was in school, defir y; I guess it was in between 


8 and 1971, 
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Q Well, then, there is no specifit pressure that you 


can describe to us that forced you ign is there? 


You can't recall when you signed it. Well, nobody 


took a gun to my head and told me to sig: if that is what 
you mean, 

Q What pressure did rave in mind when you answered 
you signed it under peer group pressu if you can’t even 
recall when you signed it? \ e was the type 
of thing where everybody was signing i nd said, "Come on, 
let's sign. It's against the war in Vietnam," and I signed 
it. That is how it was, it was like a mob type reaction 
signing this thing. 

Q Where was this mob? A It was in school, at the 
Univerty of Louisville, where I signed it. 

Q Do you recall the specific occasion on which you 
put your signature on that? A No, I don't, I really 
don't recall the specific instance. 

Q Now, what is the present status of your Petit Mal 
epilepsy? A It's stable; the condition is stable. 

Q You still have it? A No, I haven't had a 
seizure in two years. 

Q Do you have any guarantees that you won't have any 
other seizure? A No, there is never a guarantee. 

Q At the time you took your second physical, you told 
the doctor that you were receiving medication. What was the 


name of that medication. A Dilantin and phenobarbital. 
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Q_ And 


Q 


K-a-r-p, and 


What 


ago. 


A li 


Q 


since 1955. 


Q When 


Dr. Natt an, 


The 


las’ 


ti 


1967 for a fi 

Q And 
just a regula 
time TI al 


Q 


her from 


was 
And 

1967 
Q And 


never did 


My seizures were really bad from about 1959 


I was having 
under active 
Oh, I have a 
P-u-l-i-t-s, 


Q 


treatment for 


You 


you asked if 


a 


There was a doctor - 


isked between 


Falcoff 


who prescribed that 


for you?’ 


doctors, 


doctors? A Well, the 


Karp, 


in Long Reac prescribed 


ttle while said you 


A This lone tir 


did you see You told about 


us 


A She ily doctor in Long Beach. 


I hae seen her vent co school in 


nal checkup before I went school, 


what happened at that checkup? A It was 


r checkup. She had checked out and at that 


TA 


1 


right, 


this dilantin Prescription ran wi 


thout your seeing 


through 19713 A 


Right. 


did she ever treat you for epilepsy? A She 


' 
I don't 


remember his name, 


t 


© about 1963 and 


them very frequently and that was when I was 


treatment, but I don't remember the doctors, 


note here. (Witness looks at note) Dr. Pulito, 


that is his name 


neglected to mention it when I asked you about 


epilepsy before, A That was before 


Was treated between '55 and '7 


‘59 and the present. 


doctors 
A Correct. 

Back in 1] 

And who gave 
pave 

when you wer 
did you ever have occasion 
you just referred to? 
EKG's that you just mentioned, 
Q Can I see that, vlease? Sure, 


MR. HAKRIS: I request this be 


marked Grand Jury “xhibit 7. (So marked.) 


Q When is the last time you saw Dr. Pulito? 


was in ‘61, I think. 


, 
Q You say Dr. } in *§ Pulito in ‘61 


Karp in '67? A ight, but with Karp it 


and on because she was my family doctor. 


Q But last time you saw Karp was '67? A 


Q Did you ever get your prescription refilled while 


you were at the University of Luisville’ A N 


No. Renew? 
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I thought you mentioned renewee 

Q What do you do w 
a running prescription, 
a refill, 

Q What drug store 
A I don't remember, 

Q When you were at the 
you ever take a physical 
general college requirements? 

Q They required no medical 

* in school. 

Q Did they ask you for a medical examination before 
you went there? 

Q What did you tell them about your epilepsy? 

A I told them that I didn't have it. 

Q Now, when is the last time that you remember a 
seizure? A It was two years ago, 

Q And when was the one before that? A About 
three and a half years ago. 

Q Now, the last tire you had one, two years ago, what 
doctor did you see when you had a seizure, what doctor did 
you see? A I didn't have a doctor. 

Q You had a seizure and didn't see a doctor? 


A No, 


Q What about three and a half years ago? 


a doctor. 


about |! 


‘dication 


ilepsy 


you have talked 
about have we 965 seizat is that right? 
A That is 
Q You haven't seen Karp since 
you said you had epilepsy since '59, 
you explain why it is that you told the do. tor at the Armed 
Forces Examining Center in 1971 that you had epilepsy for 
fiveyears, when, according to your tes’ imony now, you had 
for twelve years? A No. He just sai "How Long 
have you had this condition?" And I just told him, "Well, 
for around five years." 
Q It was in fact tweive years? A Yes, sir. 
Q Did you forget that you had it since '59? A No, 
I didn't, but I was actually under active medication for the 
last five years. That was the question he put to me. 
Q Active medication for > years? How 


that ? A There wa: eriod from 196? to 


‘asn't taking any medication at all for the condition. 
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Q so you have a seizure in 5, two years later you go 
see Dr. Karp and Dr. Kar uts n medication, is that 
correct? A Yes, 

didn't put 
prescription 

Q That is different. Wher id you get that - first get 
that prescription filled? n 19-- Wait a second. 
In 1970. 

Q You carried the 
without getting it filled? 

Q Where did you get i A In Louisville. 

Q What caused you to get it fille 2 A I was 
very physically active at that time have a seizure 
while I was in school and I just wanted ret it filled 
just to have it on hand just in case, 

Which of these seizures that you indicated is this 
A The one that was three and a half years ago. 
around the middle 
So for the first time y got Dir. Ka s prescription 
filled in 1970, a prescription that was issued three years 
before? A Uh-huh. 
Q Where did you keep it? In your wallet, folded up? 
A (Nods.) 


Q Is that yes? Yes. 1 am sorry. 


Q Three ySars go by you ed it and you get it 


filled? 


S20a 


Falcoff 


b ha r c we tr cok a ,- rAiwr - Ia + ; + 
Q By the way, do you have any of your medication with 


you today? A No, I don't carry it any more. 

Q Why is that A I don't feel that I need it 
any more. 

Q Have you seen a doctor who told you that‘ 
A No, this just my own jud ec. € Go's carey Zt 
with me. 

Q Did you have it that day in 1971 when you went down 
for your physical? A No, I did not have anything. 


* 4 


J didn't have any documentation or anything like th't. 

Q Did you have the pills? A No, 

Q When is the last time that you have taken one of 
these pills or are they in pill form 
A Yes, they are, they are in capsule form. 

Q When was the last time you took these pills? 
A Three years 4zZ0. 

Q E97it A Yes. 

Q And what caused you to take ene of the pills? 
A Well, I just felt something coming on. I took one of 
the pills to prevent it from coming on, one of the seizures. 

Q Now, you are sure you have absolutely no recollection 
of where you got this prescription filled in Louisville? 

A Idon't. I don't remember the name of the drug store. 
Q What is the dosage of these pills that you take? 
, 


A How mean, how many pills do I take at a time? I take one 


Valentin, but phenobarbital you are supposed to take all 


ek ne Re ee 
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the time, 
prescription 
cription’ 
‘scription. 
Q You took one in '70 when you had the seizure which 
yeu described as three and h: years ago; you took one 


Any other time you have 


the reinaining pills? A I threw 
them qway. 

Q You threw them away. Why’ A Because I felt 
I didn't need them any more. 

Q Yet you could have a seizure 
could have a seizure right now, 

Q Why didn't you keep the pills? A Because I 
didn't have any rule. I just didn't want it. It seemed like 
a stimulus to bring on somcthing. It reminded me of my 
condition, 

Q When you went to get this prescription fiiled, did 
the drugs -t give you a hard time at all? A No, 

Q Didn't mention that it was three years old prescrip- 


tion from another city; it was against the State law in the 


State of Kentucky to fill such a prescription? A No, 


Q You are sure you got it filled in Louisville? 


A Yes, 


Q By the way, do you use any aicoholic beverages? 
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A No. 
Q Never? 


° y ' 
You don't ha 


Now, you are now twenty 
A I am twen 
You are going tc 
Q When is e first time you had your drive icense? 
A In 1967 I think it 
Q Did you have a driver's license in one of the states 
of the United States from '67 up to and including the present? 
A Yes, sir. 
Q During that period of time you have had an epileptic 


seizure, you felt another one coming on in 1971 and you have 


been driving a car all that time, is that right? A Yes, 


sir. 
Q Were you behind the wheel, by the way, when you had 
fiet A No. 
Q What is the full name of Dr. Karp and where does Dr. 
Karp practice medicine? A Her name is Dr. Frances 
Karp and she practices in Long Beach, New York. 
Q And Dr. Nathan, did we get his first name? 
A Arthur. 
Q Arthur Nathan. And he practices in Brooklyn? 
A We did, He is dead now. He has been dead for the last 


five years, I think. 
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What about Dr. Pulito? I lost track 


' . 
I don’t know where his 


MR. HARI 
be marked Grand Jury Exhibit 5 So marked.) 
Q Now, Grand Jury Exhibit 8, Mr. Falcoff is a business 
record, porti 
Dr. Nathan 
telephone 
you 
ee ’ ° P c 
like/to look at this and tell me whic “tract refers 


law school problem, 


(Cont'd by RSK) 


June 24, 1974 
‘RSK-1 Re: John Doe 
Reg 


(2) 
Rel SA M AR} Witness: RICHARD FALCOFF, 


» GO you have an explanation as 


would you Say that these seem to refer to your Selective 


” 


Service problem, these calls? 
Q And you've testifie, 

Dr. Nathan Lemler for that reason, - 

mo contact with him with 

A Right; it was Strictly directly 
Q Are there any 

rejections, applications, as; kal 9 


Of, 


Q In fact, every > of those calls except 


ones that say "call back and v€ave a phone number", 
Selective Service? Right? A Yes. 


Q What is your explanation for that? 


the 


refer to 


A That was directly in relation te my setting into law 


School; that's why I was reclassified #1-A, I wanted to get 


back my #2-1 Classification so I could continue to law school, 


Q What did that have to do with Dr. Lemler? Why, 


for example, on the 21st of December, did your parents or 


Mr. Falcoff¢ call, - either you or your father, - in reference 


to the classification - "did not receive any notification 


So far", - why did you tell that to him? A I didn't tel} 


that to him. 1 don't know anything about that. 


Q What about the Call from Richard Falcoff, 


March 3, 1971, that he mst chek with the draft board 


personally: the request must bear his Signature? 


A I did not make that phone eal] either. The only 
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~ 


Phone call I made to him was giviny him my grades in 
reference to getting into law 

Q What abeut all thes calls regarding 

7 é 

Selective Service; what's ifs ; | 7 A I did not 
make those calls. 

Q You have no knowledge o} them? A I have 
no knowledge of those Phone calls at as as this is 


concerned, 


You're aware that you're under oath here? 


Q Richard Faleoff, July 14, 1971: “received 
#1-A classification", - did you ever make that phone call? 
A Yes, I told them that I was re-classified #¥1-A, and 
that I'd like to get my #2-S, so I get back into law school, 
He could give me back and renew his efforts to get me back 
into law school. 

Q Finally, you got your #1-H, in April of if i 2 
is that correct? A 

Q When were you going to go to law school? 
A As soon as I could. 

Q When did you graduate? I graduated 
August of '71, 

Q By that time you had received all your 


rejections, had you not? No, 


Q When did you Set your last rejection? 


Let's take it one step at a time. When was 


6/24/74(2) 


RSK-3 


the first time - and to what 
school? A The first schoo 
University of Louisville. 
I applied 
for the class of - the entering ec 3 eptember, 1972, 


Q When did 


I imagine in the beginning E> es I guess, 


was the first time you ever applied to any 
law school? A That was, 
In case you hadn't notices, the last call 
of all the calls between your family Lemler is December 
A Ri *ht ‘ 
Q Yo hadn't even applied law schocl? 
Right; it was in preparation for mv application. 

Q What preparation? A The man had con- 
tracted to get me into law school, and he was just feeling 
out his contacts, to see if my chances to get in, - I had not 
made any formal application at that time. 

Q What happened at the University of Louisville, 


with your application for law school? A I was rejected, 


Q What other applications for law schools did you 


fill out, and when? A Well, I moved to NorthCamlina, 


and I applied to the University of North Carolina at Chapel 
7 


Hill, in 1972, and I was subsequently rejected from that 


law school also. 
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You applied for the class of '72 in September 
A Yes. 
The same class? 
in Louisville. 
Q What other law schools’ 
the University of Miami at that time 
Q To the class of '72? 
Q Any other law schools? 
can recall, 
Q When you graduated from the University of 
Louisville, - that was when, did you say? A August of 


"TR: 


Q August of '71, you knew that you were not going 


to school that September, is that right? A Right. 

Q_ And you've testified here that these calls 
1971 were to get back your #2-S classification? A 
I couid get into law school. 

Q Well, a #2-S classification means you were 
school; attending school? A Right. 

Q You were not in school? A i was in 
school up to August. 

Q But in between August and September of ‘Re. 
when you hoped to go to law school, you were not in any 
school, were you? A No. 

Q You had no basis for a #2-S classification at 


that time, did you? a No; I was trying to get into 
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school at that time. 
a Well, what was that 
classification that you were hoping 
A That was in preparation for getting me into law school. 


< 


Q But you very well know that that #2-S means 


that you're in school, and you Jon't get a #2-S on your 


hopes of getting into school? You we 


that. A Yes. 

Q As a matter of fact, the school has to actually 
send proof to your draft board? 4 Right. 

Q As a matter of fact, you were classified when vou 
were in college;-they said you were entitled to that classi- 
fication, - right? A Yes. 

Q This is about the classification that you were 
hoping to get -- when you were in Louisville -- you were not 
in Louisville, as a matter of fact? A At the time, I 
was trying to get into law school. 

Q That's not the questicn. You knew, when vou 
were not entitled to a #2-S, once you had graduated from the 
University of Louisville, isn't that right? A Right, 
as far as August goes, yes. zust ¢ » | knew I was 
not entitled to a #2-S, 

Q Since you've graduated from the University of 
Louisville, have you been a full-time student in any college? 


A No. 
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Q Oh, since you have 


University of Louisville, you've 


#2-S classification? 
Q As a matter of fa 


graduated, in 1971? A I 


Carolina, got a job at the public 1i 


applied to law school in Chapel Hill. 


Q Now, what were all these ca bout the 
-2-S to Lemler? A I don't know, because I did not 
make -- I only made one call to Dr, Lemler, and gave him my 
grades, That was the only call I knw 

Q So you have no idea what these calls were 
about, or who made them in your behalf? A I don't 
know who made them in my behalf. I imagine my parents made 
them in my behalf, 

Q Now isn't it a fact that ve Mr. Falcoff, 
went to Dr. Lemler, and that Dr. Lemler, = or, your parents 
did, - and paid him a fee to get you out of the draft? 

A 's far as I know, no. 

Q There's a gentleman that you rode up in the 
elevator with today: is that your father? A Yes, sir. 

Q Where is he right now? A I imagine he's 
somewhere in the building, waiting for me. He's probably 
in the lobby downstairs. 

Q Why didn't he come up here with you? 


Shy not? 


alone. 
Q I just want to go ov 


. 1 = ° + 
because ['m a little confused, and 


understand what you're saying 


(c ont 'd ‘i by SA) 
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June Reg, 
"Rel, RSK 


June 24, 1974 
Re: John Doe 


Mr. Jeffrey Harris Witn: Richard Faleoff 


Q That March 3, 1971, there is & phan message from 
Richard Falcoff, "Must make request draft board" -one un- 
readable word - "and request must bear his signature." you 
never made that phone call, is that right? A Regarding 
what, sir? 

Q I am reading the message, 'Must make request to 
draft board," A In March of -- ? 

o "Fi, A That is right. That was to try and 
get my 2-S status back, 

Q You were graduating in August? A In August, 
that is right, but I was reclassified, I think, in March of 
that year, 1-A, 

Q Well, to refresh your recollection, I will tell you 
Cuat in January 11, two months before that, you were classi- 
fied 2-S, that you were not classified 1-A until July 12, 1971, 
A (Nods.) 

Q Now, why would you have any contact with the draft 
board in March? A That was just my recollection. If 
it was July, then it was July. 

Q Why in March would you call Dr, Lemler, who is trying 
to get you into law sckool according to your testimony, about 
the draft board in March? A I don't know. 

Q As a matter of fact, there is a note on July 14, 
1971, "Richard Falcoff ss received 1-A classification." What 
was that about? A I didn't make that call, 


Q A minute ago you testified that you did have that 


When did you 


it 


Q So in July you 
1-A classification and 
sibility of going to lav 
A That is right. 

Q And you hadn't 
A That is right. 

Q There is no law school 
United States of America without 


Didn't you know there wa 


even take 


rAINe 


schoc 


reference 


‘tember '717 


law board yet? 


I just wanted to find my chances. 


can get into in the 
into the law board. 


in the United States 


of America that you can go to without your law board: 


A 
Q You didn't have 


you could get into 


ut whether 


eT NS 


———_n ee ee are oe 


ee ae oe oe + eee. es, eee 


—— 


Falcoff 


law board in 


be going tc 
was an outside chance fe 
September. 

Q In October classes 4 idy § 1d: you knew you 
weren't in, that you still hae not applied A No. 

Q “Richard Falcoff told him se us the induction 
notice." What was at all about? don't know. 

Q Did you send him your induction 


him my induction notice? Did I. don't think so. 


don't think I sent him anything as far a: ‘lassification 


service is concerned. 
Q "call from Mr. Falcoff in comber re your classifi- 


cation of 4-F. Had not received any notification of this so 


" ce : 


far. What did your classification of 4-F have to do with 
Dr. Nathan Lemler? A Only as far as my availability 
for getting into law school is concerned, as far as I know. 
As far as I know, he never had anything to do with the 


selective service in my behalf. 


Q Where are you goin to meet 


534a ; 
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A Downstairs: I puess downstairs 


Q What do you mean 


’ p t ee 
MR. HARRIS: }y OY 1 11d 
: % 1¢ ] 
excuse the witness iskhim to wait t} 
~ SOX, 245K 11M Walt ii} ne 
witness room, 
tie  iaiie etait ca os 
THE FOREMAN: rou may be excused 
temporarily, 


+ at owe .- — 


es 


June 24, 1974 
GH-1 
Re: John Doe 
June Reg. 
Mz Harris 


[WITNESS 


WITNESS: 
BY MR. HARRIS; 

Q You're still under oath as you know and the same 
rights and warnings that I gave you this morning apply. Do 
you remember what they were? 

Q In 1971 did you have an automobile accident on 
the way back to college? A 

Q Who was driving? A l was. 

Q As a result of a epileptic fit? ; No, as the 
result of cerelessness. 

Q Are you presently insured by an insurance 
company to drive an automobile? A Yes, I an. 


Q What company? A A1l State. 


Q Do they know about your epileptic condition? 


Q What was your major in college? A English. 
Q Now when you went for you: physical or your 

induction physical and you told the doctor you had epilepsy, 

tell us as best you recail what you told him? A Okay. He 


came and asked me is there anything to impede my service in 


the army -- in doing my duty, he said, speak now, this is the 


last chance you're going to get, and warnings about disability. 


All right, I have something to tell you. We went into his 
office and I told him I had a history of epilepsy. He sayd 


why didn't you bring it up before. I told him I thought it 
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Falcoff 
would prevent me from getting a job and many other benefits 


' 
epileptics weren't getting. 

Q Did you state you were under the treatment of 
Dr. Lemler? A Yes, I did. 

Q Isn't it a fact you had taken one of the twenty- 
five pills you had? A That's true. 

Q Did you tell him that you had only taken Dr. 
Lemler’s pill: a A No, that's not what I told him, 
The qucstion he put to me was, have you been uncer medication? 
I said, yes, I had. 

Q That wasn't true? A been under 
mediciation for that condition. 

Q In fact you had only taken a pill once, is that 
correct? A ‘Well, that one time and then from -- let me 
see, yes. 


Q This morning, early this morning, you said you 


had, if I understood you, gotten the prescription renewed: 


You had no trouble renewing it. A Yes, I did. 

Q How does that square, this prescription had 
twenty-five pills, and you told us you took one pill and 
three the rest away? A I told youl didn't need the 
pills. 

Q When did you renew the prescription? A 
renewed it in 1970. 

Q And you say you got them in '67 and carried 
them around until '70 at which time you took two pills and 


threw the remaining twenty-three away? A That's right. 
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Q What was the occasion to ‘ I had 


undergone an epileptic fit and TI had at on and 1 had 
it renewed, 

Q What was the reason 
@ minute, 

Q Mr. Falcoff, renewed, you're a college graduate, 
do you know what the word renewed or refilled means? A Yes. 

Q You testified you didn' get it filled until 
1970 and you took two pills and threw the other twenty-three 
away. Now when did you have the prescription refilled, that 
means fills again, not the first time? A Not in 1970 -- 
after 1970. 

Q I think ‘refilled’ you know what the word means? 
A Yes, 

Q 2'm trying to get the-- A ‘The enact dace 
you're trying to get? 

Q You tell me? A I had it, I used the two 
pills and I threw away the rest and I got it refilled in 1970. 

Q If you had it refilled in 1970, when did you have 
it filled for the first time? A I never had occasion to 
have it filled. I had it filled in 1970. 

Q Refilled is the wrong word? A Wo, I had it 
filled for the first time in 1970. 


Q You're an English, why is my question confusing 


you, what seems to be the problem here? A Nothing, I hat 


nothing te hide from you. 


Q Now when you were sent home after your induction 
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Physical and told you would be called back in a month or so, 


were you called back? A No, I wasn't. 

Q Did you call the Draft Board and tell them? 
A No, I did not contact them, 

Q Why not? A When I left he said the Draft 
Board would contact you when they wanted the documentation; 
they didn't say anything about my contacting the Draft Board. 

Q Was it one or more services that Nathan Lemler 
performed, did he perform any services for you in connection 
with your Selective Service Status? A Not that I know of, 

Q Would you know if it if he did? A No, as 
far as I -- all that Nathan did was try to get me into law 
school. 

MR. HARRIS: Would you excuse the witness, 

please, 


FOREMAN: You may be excused, 


(WITNESS LEAVES ROOM] 


June 24, 1974 
-l 
GH Re: John Doe 
June Reg. 
Foll. GH Mr. Harris Richard Falcoff 
. (WITNESS RECALLED] 


MR. HARRIS: Mr. Falcoff, you are still 

under oath and the sane warnings apply? 

WITNESS: 

Q Two questions: Why did you inform the doctor 
the second time around that you had epilepsy? A The 
reason that I did that I felt it would impede my service to 
the United States; 1 felt 1 would be in danger if I lied, I 
did have epilepsy, I would be lying. 

Q Do you feel you're in danger behind the wheel 
of acart & Me. 

Q Isn't it a fact you told them this because you 
would go to Fort Dix if you didn't come up with something that 
day which -- A frat isn't, I didn't come up with any -- 

Q This prescription, did you alter it in any way 
before you had it filled? A No. 

Are you married? A Yes, sir. 

Do you have any children? KR Be, sir, 
Are you expecting any? A_ No, sir. 

Do you have life insurance? A... Te, oie. 


Have you ever applied for any life insurance? 


MR. HARRIS: I have no further questions. 
Would you excuse the witness. 


FOREMAN: You're excused. 


MR. HARRIS: You and your father are free 


Falcoff 


BO. 


WITNESS: 


- -—* = - om we te 


EXHIBIT C - ELECTROENCE PHALOGRAPHY OF RICHARD FALCOFF 
NAME Falcoff, Richard DATE s/i/s9 


— 
Y atil 


—E £.G 8 1563 case sx of Dr. Alfred Nathans 


lcorditten erd Patient was coopaativaes 
iCoonc Lier 


'Goncerel Anteriorly, an irvojular low enplttade 12-16/sec. bota 

Petter activity ja noted. Posteriorly, a highly irvegulsr but 
fairly toll dofined 9/soc. alpha activity of esscatially 
rodiun cuplitad3 appoars. Tho tracin; contcina a fri 
perecat tine of slow, irrosular 5-6/se%. wcvo forns of 
nediun anplitad? which aro noted diffusely + hroughsute 
Pron the rigiut entertor temporal leadiand to a lessor 
dozre@ the right contral loads, nmoyative cpiko and diphasic 
epike discharces ara secne 


Bilnteral The two sides are dissimilar because of the cpiko discharges 
Irictionchip noted from tho rijht anterior texporal ami to a Icosor 
dozres 1rontal lease 


i Hyperventilition This produced progressive sloring andi increase in auvplitude 
Jeadine to nwivrous runs of nodorata to high anplituds 
hye6/sed~ wavo forrs, at tinos noted with a hyporeynchrony 
in all leads. Tho aftor effect lasted epproxiintoly 
30 seconds. 


charge 
Inpocsccion This is an abmrmal recard, demonstrating a epikayiocus’ 
in the right fronte-antorior teaporal ro;ion. This cost 

likely represents an cpileptogonic Locus. 


Troan Pulito, De 


ELECTROENCE PHALOGRAPHY OF RICHARD FALCOFF 


(Omitted here but printed .t page S4la) 
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We turn first to defe 


of counsel. A determination 


representation cannot 


counsel's effectiveness must 


as it unfolded before th 
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Lemler 
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college and G 


office when, in 
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Manhat tan. 
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of defend ant 


that, with the 
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thereaf 


Long Is New ind the re of Te a psychiatrist 


named as ( c “ator. Both sc os achieved their desired 


results of reliev'ng the soldiers he poss of assignment 


to duty 1 Vietnam Len S ‘ied that he paic mino $1,000.00 


to 

for 

Nicholson 
business c 
Lemicr testified 
because the 


upstairs. 


passionate reassignn \com 2ecause Lieutenant 


parent: had requested overseas ass 
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the Petro case was his lone failur 
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548a 
military ases for which he had been retained. 
Lemler als t tif i that he had 2en retained by Mrs. 
Lewnora Resnick to pl he 1 Edwa ' } 1 and/or 
| 
to obtain a draft deferment f Bae Sg f a eas 1 that he 
had plac Edwar esnick 1 lical | ) LY C na, Spain 
but that snick remained th Y week, ick v called 


for a pre-induction physical examination for wh he failed to 
appear. When Resnick was called a second time, Lemler telephoned 


Sangemino who told Lemler to come to his office. At a meeting in 
- 


Sangemino's office, Sangeminc¢ ave Lemler his personal business 


defencan for Resnick to present at the Armea Forces sentraii”e 
Examination ["AFEE"] Station to which he was to report for his 


physical. 


Mr. D'Ambrosi - 


Please call n about Resnick 


Edward Resnick failed his pre-induction physical. 
According to Lemler's testimony, he paid Sangemino $1,500.00 in 


connection with Edward Resnick's case. 


aie 


some physi 


deferment. 


Kentucky and had been disqualified with the reco nd 

he be peeaiied in one month. 

it was subsequently determine: that his ift lottery number would 
not be reached duri that calendar ye. Although Lemler did not 
testify further regarding the yices he or Sangemino provided in 


the Falceff case, Lemier s > ha e made two payments to 


Sangemino in cor ection with this total gs $1,500.00. 


The Government introduced | ape oc a conversation between 
Lemler and Sangemi-o recorded on . 74 The recorded 
discussion concerns possible explanations to the grand jury of 


notations in Lemler's records indicating payments to Lemler, and 


by Lemler Sangemino. A portion of the transcript of this con- 


versation i set forth below the cold words of this transcript 


Nathan 

defenst 

not infre 

the favor of th 
avoiding having 


convictions. 


were corroborated 
by other Governmen ridenc: 
evidentiary value of such c 
this evidence clearly bolst: 
as a witness. “Or example, the Government uzntroduced the business 


card given mler fc se by Edward Resnick at his draft physical. 


The Government also introduced a record of telephone messages from 


' 


-Lemler's ftrice (Government Exhibits 3 37) which tended to 


corroborate Lemler's testimony regarding Sangemino's activities,” 
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os 


and his part in the Resnick case and other cases.-~ 


anothe1 


instructi 
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from Lem 
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Court 
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the Government's 
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Gefendant through nis 


Major Sangemino 
verted the testimony of Lem] 
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doing. Sangemino test 


Service registran 


United §& 


ontends that his representation 


inadequate because his counsel failed to call certain witnesses. 


Two witnesses who, it s now argued, should have bee 


that 


Sangeme: 

becaus: 

Sangen 

have tes ied i: 5 ays iteres Lt ceiving airline 
tickets; loOwever haa she testified 1 Se rate raticnalizations 
would have ben ffered instead c > ‘his e lence would be 


at most cumulative and periphera its importance. We could 


not fault counsel for failing to bring out the opportunity of the 


daughter to obt in airline tickets at less than full price. 


The defendant's son would have sStified that he had 

pat 
asked his father to assist him on two occasions in obtaining a 
discharge from military service and that each time his father 


refused. Defense counsel began to question Sangemino about this 


on direct examination but, after an objection and a discussion at 


at Selectiv 
at the AFE!} 
Director 
testified 

. ~* 
Service li 


Selective § 


who would be on duty 


Likewise, 
have called Lieutenant Colone] 
Army procedures in compassionate reassignment 
counsel questioned Major Robert Keup of the 2 


A ny, New York 


Selective Service headquarters on cross-examination and elicited 


a 


responses substant y similar to the information contained 


the offer of proof regarding Lieutenant Cclonel DeMaria. 


é ! } ics I 1 al ve } mscientious 


attorneys ight f fi : es 1 sargui upr: 797 
5 ‘ nit . ‘ irguil ipr i Fi Fo 


"(T]he 


exten 


errors 


conscien 


incompeten 


time with 

court. Sp 

defendant 

effective i str: yy have ieqelman e bizarre human 


interest incidents ( t he AFEE Stations. 


following accounts of registrants who had sexual fetishes and 


potential inductees who appeared at the AFEE Station with animals, 


and cases of mistaken identities, elman did testify concerning 
examination procedures and the nature of his communications as a 


liason officer with Selective Service headquarters. 


increase 


which 


case of the 


Although the importance ‘ial preparation cannot be 
gainsaid, our concern is with isel's performan a al and 
“our inquiry is 


" 


proceedings’. 


2a3, 207 (24:32 97 ; United 


(2d Cir. 1949). Although the questioning of the defense witnesses 


in this trial will not stand as a memorable model of trial 


advocacy, the examination of these witnesses was not sO inept as 


- . ¥ ' 
show 


which he 


speak wit! 


regarded. 


See also, 


F.2d 


Cohen as a competent 


as general questions 


views of others 


believes that Mrs. Cohen ans 


function of trial preparation 15S 


incompetent to give the 


is truly 


will be able to testify. In any 


ith the 


The 


Col 


ithfully. The 


net to metamorphose a witness who 


proffered testimony into one who 


event, it was cleur to the jurors 
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defend i! 


prevented 


outraq: 
the gr 
yet c 
rested 
side bar 
defense 


blunder, 


Defendant 
performance, his 
the Richarc Falcoff First is claimed that 
did not make a di yer ttemp ocate and secure the attendance 
of Falcoff or his father as defense witnesses. The Court 
to admit the grand jury testimony of Richard Falcoff into evidence 
because counsel failed e an adequate showing of unavailability 


and necessity. The Court observed that sucn effort which had been 


made to locate young Falcoff did not show diligence on the part of 


562a 


deiense counsel. (Tr, pp. 736-37)... Second, tt: t6 charged: that 


defense counsel's ineptitude was further demonstrated by his 

inability t have admitt i ide hibit R, a lette: 

reporting on an electroence tlograph ta C iy 1, 1959 when 
Falcoff ws nine years old. 6 gt ‘on ter i that this document 

was probative of r-levant facts and, that it would have been admissible 
iad a pr r foundation | ; jh t stimony 

of Falcoff or hau father, or one of t OY who had treated 


failure to rebut Lemivc.'s testimony regarding the Falcoff case was 
exucial. It is argued that the defendant could have shown that 
Lemler was not retained to assist Falcoff in procuring a draft 


. c - . a? c° a? - - yy ’ - Fasne 
Ceferment from Selective Service, but rather iat Lemler's function 


oY 


was *.0 place Falcoff in law school; that there was no reason fo 


Falcoff to seck Lemler's assistance with a draft problem bec::use he 


— 
% 
+ 
; 
om 
a) 
+ 
i 
0 
+ 
~- 
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mas eligible for a medic 
history of epilepsy; and that this showing would have so damaged 

Lemler's credibility with the jury as to undercut whatever veracity 
the jurors would attribute to Lemler's testimony about his involve- 


ment with Sangemino in other cases. 


that Falcoff 
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he did 
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t2aa Cir, i974). fact that a st was made, under 
circumst ce: resontec ; dly shocks the conscience of this 


Court. 


failuré 
Lemler and nswe Jiven by Harriet Tolli na ‘t examina- 
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payment of money } 
counse | 
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testimony 
using 
-he minds of the jurors 


was Clearly the inhe i e ¢ ic of this. tactic. 


a motion to strike in a y trial 
a well-recognized dilem r atrial lawyer; the harmful 
answer has already bee. i a motion to strike is granted, 
will the jury adhere to the Co s admonition to disregard the 
answer, Or will making the objec me y underscore the damaging 
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Louis Nizer, sec and successful her of 
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regard of the public and his professional colleagues, has 


a book, "The sion Conspiracy", New York, 197: 
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a jury 

highest 

lawyer, ifror J with = prosecution case, would be 
advised to -ign ir 1% ne id seek ! ia it a later 
Clearly, 

Granting 

counse] 

conscience of t 


defendant has b 


Incompetence ur generally, if is to be 


corrected at all, must ‘ é improved initial educa ion 
Z , 


stiffer admission requirements, and more continuing post-admission 


legal education. Furthermore, counsel's compet ‘'y is a function 
of the case he is trying; most lawyers are perfectly competent 
to try the general run of criminal cases wher i roof is often 


overwhelming, and the only av ; ct S © create 


sympathy, 


jur 


Defendant contends that he is -d to a new trial 
because the Assistant 1ited States At “nes Z e to turn over 
copies of the grand ju 
Falcoff 


Defendant 


delayed 


the. eve.of trial. 
directed to ins irin 
Kahn, 

the Court doe 

made before 


claim. However, such 


determining this pranch of de 


The tests applicable to a new trial motion 


in United States v. Rosne Si6.F.24 269, 272 (26 Cir. 


erning a motion for a new 
available to t 


ment before ti- vary cco! » the govern- 


he govern- 


ment's conduct eva t he information. if 
the government ae] ; ] suppresses evidence 
or ignores evid : such high value that it 


could not have escaped its attentio 


trial is warranted 


material or f 
United 

when the 
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there 
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doubt 
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fij> forms 


containing 
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that Falcoff suffered from petit mz 


t 1s evident that the 
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Furthermore, it does not 
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not have escaped his attention. 4 
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report 
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Government did not deliberately 
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Attorney ignored evidence of such high value that it camila 


this true, we would be war- 
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where 
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matters 


the nature 


evidentiary 


v. Miller, sup 


timely disclosu would have per -ted sk d counsel 


to develop 


this information such manner as > hav induced reasonable doubt 


ae 


in the minds of jurors 3 United States v. Seijo, 514 F.2d 


2d Cir. 1975) and cases i da e therein. 


In the bill of particulars 2 ;0vernment identified 


Falcoff as a client of I! er whose case miaght become an 


trial. Thereafter, Se t se ‘e and medical materials 


relating 


to the Falcoff case we 


the defendant. 


well in a 


informatior 


noted (:; 


been encoun 


have been dam: 

it should be note 

suspect veracity, there 

Mofschowitz, the recorded conve: between Lemler and Sangemino 
and considerable circumstantial evic hich F s testimony 
could not have overc 


United States v. Seije 


There is no basis for inferring that had more prompt 
disclosure been made, skilled defense counsel might have utilized 
the additional knowledge to be gleaned from study of the grand jury 


testimony in preparation for trial, and thereby induced a reasonable 


doubt in the 
Government 
Falcoff 
earlier 


defense 


1974). 


incompetent 

a pre-trial 
disclosure o 
The ¢ 


denied. 


stances presented 


Brady material was not 


acknowledged 
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identification of 
that, had a 


more 


specif 
been 


closure would have 


is ] 


Brady material 


judgment. 


reliminarily a 


-Onviction. 


rtalning to 


reaques 


under the 


isclosure remain 


no basis for 


more prompt dis- 


achieved since the identification of 


matter for the prosecutor's 


Defendant 


23. 8 Ree. 


CHARLES L. BRIEANT, Jr. 


CHARLES L. BRIEANT, 
OO OS ees ae 


Mrs. Leonora Resnick testified. She admitted she had 


, 


retained Lemler to place Eiward in medical school, but testified 


that she did not ask Lemler ti mn connection with 

Edward's draft : ecause she 

Edward would be 

Government introdu 

and Mrs. 

Resnick testified th: sh ad signed on the riginal counter- 
Part.” fBtso DPC: he iclL provided th in consideration 


for the »nayment of 


in an accredited medical school I continental United States. 


It further provided "that it sh: > the responsibility of 


Dr. Nathan Lemler for Remedial Education, Inc. to successfully 
handle and process selective service probelms connected 
with the candidate, for the etime of this contract." If 
Resnick were unable to attend medical school because he had 
been inducted into the armed forces, regardless of whether or 
not he had been accepted by a medical school, the contract 
provided for a full refund. 


The transcript includes the following: 


Major S: See, s c is, did you, did you 
tell ry Y t > you gave me money? 


Lé om] er 


Major S: 


Lemler Le, Ee -‘Ehae 
consistent 


Listen. You see, hi is, this is 
that, ah ... you you the guy 
something for handling the whole thina. 


» 


Nat ... Nat ... look, Nat, please. The 
thing is that, ah, you said you know 

you charged people something. Now you, 
in other words, you charged them for the 
medical school and you charged them for 
your work with Selective Service, how 


hard you have 
Servi ce, how 
back. 


Lemler 


Major S: 
Lemler : 


Ma_,or S; 


Lemler : 


month 


that's 


No If 
I mean, i ina 


possibly explain 


Thank you. Because, you see, 


what records of mine they're 


All right, but the only thing is that you 
come up and you saw me., Now, the only 
thing is, I told you that you know you had 
to go get this paper, you had to qc +.. that 


papers ... you had to get the other papers. 


Lemler : Yes. 


Major S: No, what you had to do is you had to spend 
traveling and taxis and money and everything 
else. I mean, you can put down somethin: 
the paper to indicate that what you wer 
doing is to, ah ... for ... for the work 
involved, sometime it took you far away. 


Because you see, I don' 
ah ... to be telling a 
than you're telling 


you “Ome 


those things. 


Excerpts thes nessages are } uminating: 


“January 26 Ma}. called ‘his friends were 
out today because They did everything 
could ft *h ;. She called - plans went 


~ Call 
ish - 


e going 


atte 
Lemle 
Jurisdiction. 
and mentioned 
located in Na 


of the New head ‘ters defendant w 


Four volumes of books maintained 
Administration for security purpose 
federal] office building at 26 Fedex were introduced as 


Exhibits 10-13. Although these v: S represent but a segment 


of the listing of visitors to that building during e period 


covered by the charges in the indictment : prove that 
Mofschowitz visited the bu ling on Jun ; i that Lemler 


visited the building on sev C 3 his time period. 


out ,Or 


question 


attorne y 


erre? and 


miant have failed to object 


offered 


upon this incident. 
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lows: 


Disciplinary Rule 7-106(C) (4) states that: 


"In appearing in his professional capacity before 
a lawyer shall not: 


is personal Opinion as to the justness 
of a cause, s to the credibility of a witness, 
as to the culpability of a civil litigant, or 
as to the guilt or innocence of an acc q 
he may argue, on his analysi: 
for any position or conclusior 
the matters state 


Defendant': ia "Oun sé acky ledged mn a side bar 


conference concerning the admissibility of the 1959 report 


of Dr. Piluto, that “Harris [the prosecutor] has been most 


forthright in his information given to me." (Tr. p.898). 


AFFIDAVIT OF MICHAEL POLLACK IN SUPPORT OF MOTION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YCRK 


No. 74 Cr 
75 Cr 


AFFIDAVIT 


Pol_.ck, being duly sworn, deposes and 


SANGEMINO in the 


above-captione: 


2. This affidavit is being submitted in furtherance 
of the defendant's motion for a new trial based wly- 
discovered evidence, evidence which should have been turned 
cver to the defendant pursuant to Brady . Maryland was not 
turned ever, and the failure to produce ataterents pursuant to 


18 usc 3500. 


@. Nathan Lerler testified in Newark, New Jersey, 


before the Honorable H. CURTIS MEANCR, in the case of United 


States v. John Digilio et al., 74-314, on June 6, 11 and 13, 


1975. During this testimony Lemler stated that he met John 
DiGilio at the West Street Detention Facility. Both were 


locked up in the hospital wing of the facility. Lenler 


testified that he and DiGilio were associated between late 5908 


summer and Thanksgiving of 1974, when DiGilio was moved out 


| 

| 

of West Street. Lemler stated that he was approached by 

| DiGilio within an hour of their initial meeting, to help 

| teach DiGilio how to feign medical illness which would esta- 
| blish his incompetence to stan@ trial. Lemler thus commenced 
| teaching DiGilio hew to feign cynocopal attacks, fainting 


spells, and petit mal epilepsy. Tr. June 13, 1975 at pg. 36. 


Lemler also states he continued to be known as “Doc” during 


bees 


his stay at West Street. 


4. Wathan Lemler further testified that he told 
Assistant United States Attorney Jeffrey Harris of this 
agreement with DiGilio immediately, June 6, 1975, Tr. pg. 463 
June ll, 1975, Tr. pp. 145, 146; June 13, 1975, Tr. pp. 72, 
79, and Mr. Harris states in his letter of September 30, 1975 
that he contacted the United States Attorney in Newark, New 
Jersey immediately. Mr. Harris fixes the date cf this 
Gisclosure and subsequent contact as being “on or about 
Septerber 19, 1974," at least five months prior to Major 
Sangemino'’s trial. Mr. Robertson, the Assistan*® United States 
Attorney from New Jersey, represented to the Court that his 
notes indicated the iniapeathon eccurred on October 22, 1974. 


June 13, Tr. pg. 7. Despite the obvious discrepancy between 


the two assistants, it is also relevant to note that the 


defense was not provided any statements of Nathan Lemler for 59la 


either of those dates. 


5. Nathan Lemler testified at the hearing that his 
business worked on a total refund basis. Any client who was 
not satisfied with the results or Lemler's efforts on his 
behalf was entitled to a total refund. Lemler stated, "I havs 
records to indicate that over thia four year period I have 
refunded better than a half a million dollars." June 1l, 1975, 
Tr. pg. ll. Such records were never produced for the defense 


of Major Sangemino. 


6. During the course of these proceedings the defense 
has continuously requested that reports by the Federal Bureau 
of Investigation be turned over. Except for a reply toa 
communicat to the University of Rome made by the FBI, the 
existence of such material has been denied by the prosecutor. 
On June ll, 1975, Lemler testified that he had written at 
least ten (10) letters to the FBI and was in fact visited by 
an agent shortly before Christmas, 1972, and that the FBI took 
no action in his behalf after this meeting. Tr. pg. 29, 30. 
Lentler further testified that he told his entire story, subse- 


quently told to Mr. Harris in 1974, to agents of the Bureau of 


Narcotics and Dangerous Drugs . in 1973. June ll, Tr. pg. 65. 


592a 


testified in the following manner 


Where was the bribery committed? 


All over the country except New York State, Sir. 


Chicago, Tennessee, Louisville, California. 
So you say now that you committed bribery all 
over the country? 
Yes. 
in New York? 
that personally, I 
I don't know what you mean, Sir. 
Well, I mean you wer? the one who made the bribe? 
You didn't send someone to do it” 
I had employees but I am solely responsible 
for that, Sir. 
The Court: You said the other day, if I understood 
you correctly, t at the bribes were 
in connection wi . draft exemptions, 
Graft deferment, things of that nature. 
The Witness: And medical school and dental school 
acceptances. 
The Court: All right. 
These bribes, then, were around the country? 


Yes, Sir. 


WHEREFCRE, your deponent respectfully submits that 593a 
the testimony of Nathan Lemler in New Jersey sets forth evidence 
which so taints his prior testimony and the compliance of the 
Prosecutor with court Orcers and directives as to mandate the 


Grénting of a new trial for William Snagemino. The Suprere 


Court stated in Mesarosh v. United States, 35 u. s. 1, 9 (1956), 


“The dignity of the United States Government will not permit 
the conviction of any person on tainted testimony." The 
testimony establishes that during September, October and 
Novernber 1974, Guring the period William Sangemino was under 
indictment, Nathan Lemler was giving mesical advice toa 
federally incarcerated Prisoner as to how he could avoid his 
date with justice, Lemler gave such advice based on his medical 
knowledge and research done in the institution. This guidance 
was given by Nathan Lemler alone and severely undercuts hig 
testimony against William Sangemino that peeded the help of 


others to avoid the Graft. One who could teach an inmate 


sufficient Symptoms of illness so ag to confuse court appointed 


experts certainly could have Gone the same with young men 


ee 


facing this army physical. Such testimony so severely undercuts 


Nathan Lemler's rationale for his need of William Sangemino 


ee 


80 as tc undercut the entire thrust of his testimony. Lemler's 
testimony and statemente by Mr. Harris and Mr. Robertson 
indicate a discrepancy as to when the prosecutor became aware 


of Lemler's conduct. Taking either cate, or both, September 19, 


1974 or October 22, 19 as being accurate, it is clear that 

on those dates Lemler was interviewed, yet no statements were 
turned over to the defense for Lemler on those dates. Lemler 
testified that he fixed 400 of 401 draft cases, and knew the 
figures to be correct becazse he kept 3 x 5 cards, which were 
now missing. Yet $500,000 was refunded due to failure of 

Lemler to satisfy his clients. Those records were never 
produced. Lemler further depicts efforts on his part to contact 
the FBI by letter, and finally being interviewed by the Agency. 
The United States Attorney continuously denies any participation 
by the Agency in this investigation. Lastly, Lemler states 

that his briberies were around the country - everywhere, except 


New York. These instances of Lemler's testimony and conduct 


shortly after Major Sangemino's conviction state loud and clear 


that the conviction is tainedéd and a new trial must be granted. 


LETTER OF GOVERNMENT OF SEPTEMBER 30, 1975 


September 30, 1975. 


Honorable Charles L. Briesnt, Jr. 
United States District Judge 
United States Courthouse 

Foley &q. 

New York, N.Y. 10007 


United States v. 


Pursuant to your direction on September 26, 1975 
the following information is hereby provided to the best 
of my recollection. On or about faptember 19, 1974 Nathan 
Lemler was present in the office of the United States 


Attorney for an interview. On that occasion Lemler stated 
that an inmate in West Street Detention facility had dis- 
cussed feigning incompetence with Lemler. I ascertained 
that the person in question, Mr. Di Gillio, was await 
trial in the District of New Jersey. I immediately called 
the United States Attorney's office for the District of 
New Jersey and spoke with the Assistant United States 
Attorney in charge of the case. I told him what Lemler 
said to me and then put Lemler on the phone with the 
Assistant. After Lemler finished talking with the 
Assistant I got back on the phone and the Assistant 

told me that if he needed ne further regarding 

this matter he would get back to me. 


Shortly thereafter, the Assistant from New 
Jersey called and requested an interview with Lemler. 
However this never took place due to scheduling problems. 
Severai weeks before trial the Assistant in New Jersey 
called me and stated that after I was finished with 
the trial in which Lemler was to be a witness he'd like 
to talk to Lemler. I told him that I would let him know 
when the trial was concluded. 


Upon the completion of the trial I informed 
the Assistant in New Jereey that the trial was over and 


To: Honorable Charies L. Brieant, Jr. -2- 


on or about June 4, 1975 Lemler was interviewed in the 
United States Attorney's office in the District of New 
Jersey. He subsequently testified at a competency 
hearing in that District. 


Very truly yours, 


PAUL J. CURRAN 
United States Attorney 


By: 
Assistant United States Attorney 


cc: 


Michael B. Pollack, Esq. 
1345 Avenue of the Americas 
New York, N.Y. 10019 


Jonathan L. Goldstein, Esq. 
United States Attorney 
District of New Jersey 

P. 0. Box 330 

Newark, N.J. 07101 


AFFIDAVIT OF JEFFREY HARRI 


UNITED STATES OF AMERICA, 


-v- " AVPIDAYTT LN OPPOSyT ION 
WILLIAM SANCENTNO, ‘76 Ce. 928 & 75 Cr. 127 
$ (C.L,B.) 
Defendant. 


State GF Mw YORK ) 
@ May Yo : 

DISTRICT OF MEW YORK) 

JEFFREY HARRI6, being duly eworn, deposes and 
eays: 

1, I sm an Assistant United States Attorney in 
the office of Paul J. Curran, Umited States Attoimey for 
the Southern District of New York and as such have been 
assigned the responsibility for the above-captioned matter. 

2. This affidevit is subeitted in opposition to 
the defendant's action for « new trial. 

3. The defendant's mtion is based upon the 
testimsay of Nathan Lemler in « competency hearing in 
the ease of Upited Stats v. Di Bilio in the District 
of New Jer: vy. This hearing was held on several days 
between Jume 6, 1975 and June 13, 1975, almost two mnths 
after the jury fownd Sengemino guilty on all counts. At 
the hearing in the Di Gilip case, Lemler tastified in sus 
that im the fall of 1974 he counselled Gilic to feign 
inmsompetency while both were confined in West Street. 

4. Defendant cleime that he was not provided 
with euy of Lemler’s statements regarding the Di Gilio 
inei@gmt purewaet to Title 18, United States Code, Section 
3500. Aseuning argmendo that he wae entitled to such 
statepemts the simple fact is thet mo such statements exist. 
Oa ef ehout Septeuber 19, 1974 when Lemler told me about 


Di Gilic no uotes were ande, and nome were thereafter 
wede. The only action taken was to telephonically not ify 
the United States Attorney's Offiee in the District of 


New Jereey of the incident. I have been advised vy 
Aseietamt United States Attomey Williams Robertson in 
the District of Mew Jersey that he aade m mtes of his 
telephone comversation with Lemler on that date and ude 
mo motes until he interviewed Lemler after the verdict 
in this case. 

5. The defendant next claims that he was ent it led 
to know about the Di Gilio incidemt pursuant to the 
doctrine first armounced {n Brady v. Maryland ‘73 5S. 83 
(1963). He reasons thet thie information would have shown 
that Lemler hadfeedical expertise end hence did mot need 
Sengemino in getting Selective Service deferrments. [his 
argument lesks werit for tw reasons. First, at the 
Bi Gidic hearing Lemler stated that his “medical expertise” 
was based upon his chiropractic degree and reading certain 
meadieal texts in Weet Street. Lemler's chiropractic degree 
as well ae his Fed in bicchemistry were known to defense 
counsel and fully explored during the course of Lemler's 
cross examinetioa. Hence Lenler's “medical expert ise" 
was kuown to the defense at the time of trial. (i.e. Tr. 
164-191). Sesead, and sost iaporcant, the Government 
mever claimed, mor did the proof show, that Sangemino's 
part im the egheme was to provide Lesler with asdical 
expertise. Sangemim's contribution to this corrupt 
enterprise lay in the fact that he was « high offical 
im Selestive Servise headquarters with expertise in the 
fwmetioning of the Selective Service System as weil as 
contasts in the System and the U. 8. Aray. 

6. Defendant aleo excerpts a portion of Lealer's 
testiaeny ia the Pi Gilio hearing presumably to attempt 
te dempustrate that Lemler recanted his testimony as 
given im this case. This suggestion is pure nonsense. 
The portion emserpted by counsel when taken in context 
reveals that Lesler was being cross-examined concern ing 
why he went to federal authorities instead of local 
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authorities with information eomcerning bribery. Lenler 


is explaining that the local authorities didn't have 
jurisdiction. Any ambiguity raised by thio excerpt is 
rempved later on when Lemler admits that he bribed 
Sangemino and was indicted as an unindicted co-conspirator 
(Trans. 6/13 pp. 19-20). Lemler's testimony, where it 
refers to this case, is entirely consistent with his 
testimony at trial, For example, he testifies he got 
Resnick out of the Army (Trans. 6/11 p. 102), end thet 
the fees for his medical sehool placements were higher 
than for Selective Service (Trans. 6/11 p. 137). There 
is no new evidence in Lemler's testimony at the Di Gilio 
hearing which entitles Sangemino to a new trial. 
WHEREFORE, the Government respectfully requeste 
that the defendant's motion for a new trial be denied 
in all respects. 


Kc “Ac _—<—~S;7;«7;73 CVC 
Assistant United States Attorney 
Sworn to before ae this 
>| day of October 1975 


EXCERPTS OF 
TESTIMONY OF NATHAN LEMLER IN UNITED STATES v. DIGILIO ET 4 


OF JUNE 6, 1975 


Lemler - direct 
x**t 


Fully, 
Did vo 


I tutored him or mentored him 


———- - 


ee ee ee ee ee = 


‘ 
‘ 
, 


17 


ickcround,. How do 


I have a decree, I'm 


around the hospital comr 


shelves such as Merck's manual, 


Taylor's physiology. 


Q I show you now cgoveran 


identification, 


Do you recognize that? 
Well, I recognize the book but not this book. 
I used a much older edition than this. And 
and then I would 
explain the 
rity with. 


at vol: 2 


602a 


** 
fact, adjoining the 
Ag were is a wa:rhroom with : 


> 


t-ror,and he would even perform in 


ot things would he practice 


blank expressions, he'd eye 


f pain, he would vomit 


How would h 


He'd fi own his throat and heave, 


read and understand to a 


had been teker her spitals 


a result of injuries received 


What was in it for you in all this? 


I will withdraw the question. 
le aTne r? 


sir, but I thoucht he 


What doycoumean by that, 


ll, there is a 


in my opinion, much more of a burlesque. 


re) 
O 
Gc 
8) 
ha 
i) 


Eow would he get 
hich 


look like? 


Gooeg-locking chap, I wovlad 


physically describe someone, sir. Tall, we 


Q Particulerly fat, Particularly t 
A I would say heavy, sir. 
Q Did he have short hair, flat top, balding? 


A He : ; j bale. 


that conversation? 
Well, I don't know what took Place between the 
I sot there, 


you arrived. 


the 


a feteral prison, that 


some evidence of my innocence in the investigation, that 


ntiv exc 


E COURT: Wait 

you told me, 
some pending federal ca! 
WLINESS::.. Yes, 


I explain that? 


COURT: You hed been in the 


WITNESS: Twenty days. 
COURT: For second-degree larceny? 
WITNESS: Second-dregree larceny, yes, that’s 


COURT: What did the U. S. Attorney have to 


WITNESS: 


As a consequence of my conviction, prior to my 


conviction I had gone to the United States Attorney voluntarily 


~d because I had learned from my defense counsel, 


Greenberg, that a portion of the record of my case, the 


evidence in my case was i 501 rermitted at the 


ote I 


courtroom. 
If I may try to e::plain this, sir, I 


money from parents promising 


guilty of allegedly takin: 
rut their sons int >evlienl school, failing to put 


failing to return the 


This was the ground 


The fact was 
Se people that fF 


wes 


THE COURT: Trial 


THE WITNESS: 


never have any way of knowing 


Consequently, my 
Or not placing their Sons in 
lt a@prear 

When I reported 

the United States Attorney, 


and found that everything I 


that I had a collateral 


@lling to place their sons 


to keep them fron entering 


Right. 


c 
1Or 


agreement 
into 


the military 


on the Second-decree larceny? 
So that the jury would 
that there was 4a collateral 
Gilling 


medical s 


=o be a ler: 


conducted an investigation 


your trial 


The day it 


The day the state trial 


He conducted 


an investication and 


graduate courses. We had a staff of seventeen teache 
THE COURT: All right. 
THE WITNESS? All of my records were taken from 


my office and they filled four cartons at the prosecution 


table. At the time of my trial enly two certons appeared. 


Through my attorney we issued a subpoena duces tecum for 


The Attorney Genet investigator who removed 


testified und at my trial that he only 


After my conviction, subsequent to mY conviction 
but prior to my sentence, the othe ound. 
As a result of those cartons and other investicative records 

ailable to the United Stcte . indictments were 


£ 


soucht and conviction. 50 far one conrvicton, sir, of a 


military official, and there are others now pending. 


Q I show you, Mr. Lemler, marked government 
Exhibit 3 for identification. 


Would you please describe it? 


é 
A This is it. 
: Q This is what? 
A The piece of paper he cave me, 
Q Can you read what it says on there? 
A John DiGilio, 144 Sullivan Street, New York, 
691-6980, Vinnie. 
Q Is that, in fact, the slip of paper that Mr. 
DiGilio gave you? 
A = Yes, sir. 
Q Subseguent to your in-person meetings with Mr. 


Eochheiser, did you ever speak with him on the telephone? 


A Quite a few occasions, sir. 
Q Approximately how many times did you speak with 


him on the telephone? 


 @] 


A I would say two or three tires in his office 


and probably eight to ten times at his home. 


Q Where was his home located? 

A Westchester Ccunty. 

Q How Go you know that? 

A Because it tes an zrea code of 914. 


two home telephone numbers, end 


eienal on one to call him at 


WITNESS: 


Yes. 
you, in fact, call those numbers? 
I surely did. 
Where did you make those calls from? 
The telephone we earlier spoke about. 
WR. OUEROUES: I'm sorry, I didn't hear you. 
Which telephone? 


The one on Mr. ™ r-ano's Gesk. 


Q Do you recall the substance of any of those 


conversations? 
Hochheiser had told me that on the 


. 
wes Ghe 


We had gone into 


ele 


Let's go back to that third meetin 


That he wanted to be kept aware. He was only 


meeting occur? 


I would say, about a week; certainly not 


1 John was present, John 
not remember the place, but he told hin 
:ce to pick up one thousand dollars; that that 


be a start in my cas@e Rnd he was pretty cruff about 


it and ordered him to go over that and said ~~ an wan 


no bullshit, and that this matter had to be 


right away. 

By the time the third visit came around, he 
told me that he picked up the thousand dollars. Mre 
Hochheiser told me that he picked up the thousand dollars. 


at the West Street 


only plece I ever 
Who else Wes present there? 
At the third meeting? 
at the third meeting. 
Just he and I, sir. 
What was the substance of those discussions? 
He wanted to be thoroughly informed as to what 
how it was seing dene, what the reactions 


sare a letter manifesting 211 


a he 
- 


resenting to the doctors 


imately gave letter to John. 


eg, have you hea ough to know 
put on more with 


;2e¢ 
ne $ 


You can see the problems arising. 


coming cut. The only one that's familiar to me is Hochheiser. 


MR. ROSEN: Your Honor, I will done with direct 
ive more minutes. 
THE COURTS: Finish your direct, and then sae & 
tiivre I spoke to wr. Fochheiser wes 
John had just been taken to either 
Bellevue Hospital or Ste Vincent's. I have reason 
wis Bellevue, but it could have well been St. Vincent's 
whatever his name was, was the MTA. 
was one of the falls that he tooke 
Was that an accident? 
No, Sife 
went *o 
Yochheiser. A woman answered 


sid, 


She said, “I'll cet hi : in the yard.” 


I waited a minute or tw nid n she came 


apologized. She said she just saw him pi 


t 


out of the driveway, would I call back in the 
I said from where I was I couldn't give that 


she please tell him that Johnny was 


ital and it locked like it was 


s, 


oe ews 
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° 


ea « 


are 
» at 


than ear ly 


et. 
£, 


Ste en Bone 


we are talking 


ly four years 


Okey. 


ven a vague 


have to permit me to qualify the answer. 


‘al refund 


a tnillion dollars. 


x**k 


first opportunit 


a 
pea a 
PT o3 


a Waiver of Immunity wi 


7 


ssau County, ple. 


Lik re ae 
ee % wb 


‘fore that Grand Jury. They never 


I feel that 


; particular point that you have just made, 


that you thought or is it a point the 


iG hoe 
42S given to you by a 


> 


idea for which was 


was that, sir? 


released on the 18th of June, 1973. 


4 


ithin a week after that. 


nontrn of 


I can make it 


this program 


, 


¥ 


en rr. . 
182A. 2S6 


St a tee. 


going to get into anyth 


confidential, 


you to tell me fron whom you una 


nadertook the 


cular agency of 


»ther initials p: 


THES COURT: I think you are 


BEST COPY AVAILABLE 


rnment come 


No, sir. while I 


entatives of the Fec: 


Sd 


you have used 


should I take it 


least ten letters, 


Ten. You wrote ten letters. 


At least that, sir. 


n2t would now be 


finally 


[r 
Ye 


Or was that 


xr ide inc these letters to the 


that they would help you? 


, your charze 


2 


2 . eas go 


son't know what that means, but I 


But, oxey. You were looking for help from the FBI 


> 


you say you committed the crime of bribery and 


because 


wherein would you have theucht cn those 


en letters, or more, 


eo 


Eecause it was the bribery cf ea Federal official, 


:2 noticn tha 


ice 


 @ 
7) 
4 
hi 
| 
an) 
re) 
wu 
ee) 
Me) 
rt 
1@) 
= 
© 
he 
a) 
ue 
we) 
» 
- 
a) 
Ga 
i 
oO 


W) 


mean to 


get into 


-ommitted? 


— Sen eg 
cept New York ae erditiiseal 


lifernie. 


I con't 


excuse me. 


your Honor, but I would ask that we not 


the details of certain mec ors tnat Mr. Lemler 


down to 


ion at this point because there is en investicative 


THE COURT: I know your purpose for Joing this, 


I don't think that vou have to brin- out 


names, and so fort 


QUESQUES: T an 


625a 


cD 


4% 6 count ry? 


’ ? - -< 
A 10s, S27, 
War 4 +t, roo 5 ’ d 
Q Y 2 qidg thn per mally, T +a'e 4+? 
T Caaf? _— - 
f i con't Know what you i, Si2. 


Q well, I mean you were the one who mede the bribe? 
you didn't send someone to do it? 


} 

1 

hae i 

A I had employees but I am solely responsible for Ht 
; 


RE COURT: You satd the other day, if I under- 


C a3 vel Fog e273 > ~-On 
. - dn i = + - 7 ¥  ¥ - ‘- c - - 
witn draft e» tions, draft T¢ 2nt, € of that 


THE WITNESS: And medical school and dental ! 


THE COURT: All richt. 


And were to different people hirnly 77 d in 


cS) 


cal scnool facilities? 


Your Es 


MR. ROSERTSON: 


whole area. 


end those investigations are continuing. 


THE COURT: You wish to be heard? 


ww 1977 Bre 
NO, your Honor. 


: 


have made your 


I aiways enjoy how people can 


my own mind and I don't know mysel? where I am f0ing 


me when the 


nt or assignments that you nid rr: FA resulted 


oo ore ew 


‘ tihins et ali? 
a> WA TR=SSSe 
GQ and which didn't come forth. 


he check nounced, he nono 


2S be Cevuse 


Did he know about you going 


axly Mr. 


nberg over the telephone from 


wi.O haci Asad 


Get this postponement? 
xk * 


mat you were 


Youdidn't do it in '69., 


‘:inly did not. 
sted 


niiscated in late “71, 


Gid you tell the story to 


Shallot and his entire staff. 


you with it, back hone? 


ty 
a 


to a 


the United 5 tes 


When did yo meet Noftollis, in the 


the CID? 


xpression 


nt 


business of = nese people and 


effort on your 


"2 28? 


ls not true. 


to avoid that 


did 


62, 


r 
“4 
7 


3 in.2 


ict 


‘all 


that it's 


CID 


and the 


Noftollis 


C 


. 
- 


told Neftollis 


you 


t 


tha 


be ecisely 


_ 
. 


brought 


done it 


brought 


consist 


itive to one 


there, 


of? 


eight months 


you h 


new trial? 


Pay Goo Ons 


but I wasnt 


other than in 


I know what 


T don't know 


MO Be mgm ON 


far 


wished to enter this prozram 


hemical thesis. My deceased wife 


. 


into this program bec: 


into 1t and I did some work on 


farsaty of 


how you got what you now call or admit 


A didi ni -hat I said some would, 


lost count, but you 


B i 


your high school equivelenc 


sir. 


romises or corollary promis 
that correct? 
.t would depend on whether the candidate 


a college graduate. In other 


3- 


rere not 


you had a different 


and, as I understand it, that releted 


only to the Army, es you tell it now? 


A Yes 


when these people testified 
substance that you took them? 
Yes, .6Ly. 
And you today ere just as emphatic as any human 


not tak 


bsoliutely, sir. 


=re ysu suffering from some mentil deficiency 


74? 


health, 


physical 111 health that prevented you from thinking? 


A 


2 


r 
a 


© 


ne ee ne ee nm gee nes = 


January? 


the FDA? 


set on the airplane with 


nr 


your reports’ 


- ew owe 
RES So 


- pee 


rst two wee: r you 
according to yor tas he ever avsenat 
Jail for more than hours at a time? 


Would you say that ayain? 


hereatiter, wa: 
for more than hours at a time? 
x don't 
it could have been. 
You're telling us then he was absent for more than 


time. 


to the 


Q What is your recollection es t long he wes 


at the West Street Jail with you altogether, from when to 


Con't remember when he came in but my question 


EROntaAs 


or wos it wecks, 


Yrecollecti on, 


is approximately 


qone 


haDdpened only once, sir,t c know 


= One time that you Say he was out of 


an/day, how long was he out of West Street? 


recall him boing out more than Overnight, 


= 


time OVer a period of three 


months or approximately three months to be fair to you, 


time overnight, 


din at 


ares 


it was uncleer to me last week -- 


r you. 


went to the authe ritiecs 


| se MMI yo 


638a 


Or activities 
yeuthat «ie; 
Pad o You » 


nd you met in what you ; 


hich you say is Septembe 


ia @ cenvers: 


ultimate activity that you and he are 


within hours, certainly on the first day 


made that plain. 


penne eee 


did it take you to goto 
—— eid 


at you say you were coing? 


Harris’ office ir necti lth the investigation he wes 
conducting, and I just cannot place a time on it. 
Q You moan you have no recollection of how long 
aiter you first met Mr. DiGilio after you say vou 
sed in this scheme in whict vere moving 


you have no recollection of how long after that 


i just do not renen: 


recollection at ali? 


ow ineaesmucn 


. - ~ %.7 ‘ = . - _- . y > 
was still £ ‘ enswer tn 


he renalned yes Sty > after you made 


wain<d just con't 


want t > held accountable. 


roxinately a month 


Q 


when it was you told him becaus 


@idn't he, and he put a Gate on 


ne called someone, whoever it was, the 


press 


firm about that unser ceth? 


+ kk * 


for a fact that it was unlocked, 


How do you know 
unlock it? 


2uction I meke 


a ceduction. 


last Friday, ten times, 
that right? 


Sits 


remember distinctly because 


the regular inmet iephone on 


ation. 


a4 


ubject 


hat you rene 


him 


5 2 | 


@Gid on each and 


>, the 


ying 


Hochheiser 


ates 


COURT: 


i - 


EXCERPTS OF TESTIMONY OF NATHAN LEMLER\ DATED JUNE 13, 1975 


Lemler, after yo 


told him about your 


what was the very next meeting, 
tnat you had with anyone connectec 
nt relative to the same subject matter that 
Harris? 
occasion Mr. Harris put ina 
the New Jersey office 


s 3 
Sav WA 


Q Mr. Lemler, I don't mean to interrupt you but 
I think everybody here wants to move along and some of 
this we have heard. You spoke to Harris. 
A He called some 
You then next on the telephone spoke to a man 
erstood to be Robinson, and we learned from 


he who spoke vou cn the 


the next time that you had a 


i with the Federal Government 


this, because I 
vou correctly, 
22 whatsoever with anyone 
n the 
2vertson on the telephone -- and you will recall that 


son indicated to us that his notes indicated 


2& telephone call was on October 22, 1974 -- from 


accept Mr. Robertson's 


"record these are 


One from 
[ mentioned earlier. f&nd the 


have to take 2s 


date of 


ae aa | Tt 4 
sis ~ pelley 


Crate is October 24, 


» 3:00 p.m. 
mé@ Of Lawrence } chheiser, 
t on it, however. The time in is 3:30, and the 


heoo O'clock. 


Lemler - redirect 
the man wo was an investigator United States 
Attorney in New York. 

I digress for a second, Mr. Lemier. When did 


Mr. Gooffrey Harris that you were assisting 


$Gilio in this scheme? 


A The first time I got to see him after I 


commenced with the -- 


MR. QUERQUES: I don't understand that. 
Q When @id you tell Mr. Harris in relationship to 


the time that you started this scheme? 


A he first time that I had occasion to be with 
Mr. Harris. 

Q 

A After I had begun working with John DiGili 


Q And was that the I y that Mr. Harris called 


the United States Attorney's office? 
A Yes, sir. 


Q From that day until this day who have you spoken 


to other than Mr Harris about this? 
Rosen, and yourself. 


a 
mm 


Q eat’ n that dav «end + == rephrase the 
question. 
Subseauent to the first time you told Mr. Harris 
when he made that telephone call, de you know what efforts, 


if any, were nade to have you further interviewed? Do you 


xe 


| 
| 


®« 


redi rect 


Was he alone? 


at 
a 
~~ 
a 


Se =~ 2 egos 
Se gor 
ee ‘ <a 
eet 


Yes, sir. I never saw Mr. Cohen again, sir. 


~ i “eat 
“oT 
ee ee 


How many more times did you see (fr. Hochheiser? 


7S? 2 
eam 
os 


A Never again efter that third visit, sir. 

Q Now, Mr. Lemler, listen to me. When in relation- 
tine to the time you first saw Mr. Hochheiser did you start 
“teaching Mr. DiGilio? 


eae nh A Sir, I started working with John almost as soon 
y ’ 


a Cor 


ey as he came in. So it was several weeks before I had seen 
Re 4° 


Mr. Hochheiser for tne first time. 
| Q Okay. When in relationship to the time you were 
teaching Mr. DiGilio did you tell Mr. Harris about teaching 
Mr. DiGilio? 
: A... Possibly as much as -- Would you repeat that 
BRP huestion again? 
ee (Question read.) 


MR. QUERQUES: Your Honor, ~ thought -- | 


Possibly as much as a month. 


| 
| 
MR. QUERQUES: I thought we had understood this 


1 


as being October 22nd. That's the date that Mr. Robertson | 
made on the notes on the telephone call. 

MR. ROBERTSON: My question is now: When did 
you start teaching DiGilio; how much before that or after 


that? 


THE COURT: He said about a month. ‘ 


or after what, sir? 


You started 


was DIGilio still at 


much longer did he stay 


Gon't remember 


Q Judge Meanor asked you 2 question with recard 


to the symptoms of organic 43 nd those you 


taucht Mr. DiGilio. Okay? 
A Yes, Sir. 


Q Did you teach Mr. DiGilio from your memory 


wis ihe SLner ea 


going to cover om 


one question. All right? 


Q 


Queraues asked you about 


T tive covered 


aii those thinss. 


Is there any area there that you 
: y 


ewer to truthfully? 


ful 


pest of my knowledge, m0, sir. 
any statement or any subject matter 
you were civen an opportunity to 
ly? 

sir. 

right. Can you briefly expend on those 

-hat you did not have an o: portunity to 

fons? 
Can I or will you” 


Can y¥ 


— ee 


- redirect 


Q Do you recaj1l what was discussed during these 
half-dozen telephone calls? 

A Only about John is going to win this case. He 
likes you very much and you heve a good friend outsice. He's 
crazy about you, that kind of thing. 

0 Now did you talk to Mr. Hochheiser on the 
telephone after Mr. DiGilio left West Street? 


py After Mr. DiGili-: west Street 


Q Did vou attenpt 


Hochheiser? 


A Yes, sir. 


When was that? 
A One time, sir, I believe -- my best guess is that 
it was during the month of March. 
9 What year? 
This year, sir. 
Q Why Gid you try end cet in touch with him? 
A Well, Mr. Marzano asked me to call him for a 
a@ifferent reason. 
Q What reason? 


A Must I answer that? 


A Yes, sir. 
Q How did you know? 
A I just cent describe that, sire It wes 
that it was part of the plan. 
Q Did he tell you he was going to do it? 
deh. , 
A Not at that poment, Site 
Q Do you recalléthe substance of what he told 
je you about the tine he was going to go to Bellevue? 
No, Six, i, don't regall? P 
You said, you egick hire Hochheiser on one 
ue “s. - e 
vo “oe 
i » 


occasion? . ; : 
rt ’ . ] 


ot ' A i called hir of more than one occasion. 


Q On one occasion when Mr. DiGilio was going to 


P. the hospital? 


a Yes, sire: 


Q How did you know to call Nr. Hochheiser? ho * 
4 
told you to ao that? 


A He did. 

Cc Who told you? 

h pi Gilie said don't gorget “it 
hospital you will call Larrys 


G Do you remember calling tit. Hochhneiser when 
y 


ur. DiGilio was going to th e hosp} tel? Ksl oot " 


sifre 


eat 


Bs Nathan Lenler. 


say when you aid that? 


- - 
Teer 


Dre Lenmler from West Sst 


lochheiser 
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THE CLERK: United States of America versus 
William Sangemino. 
MR. HARRIS: The Government is ready. 
MR. POLLACK: The defendant is ready. 
COURT: All right, Mr. Pollack, you may be 
heard. 
MR. POLLACK: Your Honor, the defendant, William 
Sangemino, has moved under Rule 33 and under the case of 
Brady versus Maryland for a new trial on the failure of the 


Government to disclose new evidence in its possession. 


Just as a backdrop, your Honor, Major Sangemino 


was tried and convicted in the spring cf 1975 based 
primarily on the testimony of Nathan Lemler. 

In the fall of 1974, Nathan Lemler, while 
incarcerated in West Street, was giving advice by his own 
testimony to an incarcerated prisoner on how he could feign 
illness sufficiently so that his trial would be delayed or 
possibly never occur. 

One of the aspects against Major Sangemino was 
that he was part of a scenario with Nathan Lemler to create 
such medical situations so as to cause deferments of young 
men who were otherwise eligible for entrance into the 
military service. 


Your honor, not only is that my memory of the 


rgesb 3 

case but on page 4 of the Court's memorandum and order 
denying our earlier motion, the Court states that to be also 
the case. The defendant's argument at this point, your 
Honor, i { -~pronged: 

First, it is our argument that based upon the 
case of Brady versus Maryland and the cases which have 
followed it in the Second Circuit and elsewhere, that 
testimony, that evidence should have been brought forward to 
the defendant so he could use it in prenaration of his case. 

Now, the facts as we have developed them are as 
follows: 

In a letter Mr. Harris sent pursuant to the 
Court's request, he stated that he first heard of this about 
September 19, 1974 and immediately had Lemler call New 

from his office. 

Mr. Robertson stated in the transcript, which has 
been cited to the Court in our papers, that his notes 
indicate he received a call in October, I believe the date 
is the 22nd, of 1974. Mr. Robertson indicated quite clearly 
in that statement that there were notes, your Honor. 


Now, it is our position, your Honor, that b»1sed 


upon Brady and the standard which we submit is set forth in 


the case of United States versus Seijo, 514 Feleral Reporter, 


| 
! 


there is a significant chance that this added item developed 


rgesb 
by skilled counsel could have induced a reasonable doubt in 
the minds of enough jurors to avoid a conviction. 

This information, your Honor, in the hands of an 
attorney in New Jersey by the name of Michael Querkes was 
sufficiently use<l to convince Federal District Court Judge 
Robert Meanor that Nathan Lemler was not nbasnn the truth 
and while Judge Meanor declared the defendant DeGiglio 
sufficiertly competent to stand trial, he did explicitly 


state he was not basing his decision in any way upon the 


testimony of Nathan Lemle: 


He further char terized the witness Lemler as 


a fox in a chicken coop and a prevaricator who has 
prevaricated eve-vt ing in his life and is prevaricating 
this. 

There are things in that testimony which are not 
in the transcript I have, but there is testimony Mr. 
Laurence Hochheiser was brought in to testify of that 
situation, your Honor, and Nathan Lemler who stated he 
called Hochheiser from the jail coilect in a 914 area code, 
Hochheiser produced and he has represent@d the same to me 
his telephone bills for the prriod which showed no calls to 
his home collect or otherwise from Nathan Lemler. 

Your Honor, I think that the cases are clear in 


Seijo, Rosner, in Allredge, which :s cited in the 


rgesb 

defendant's first memorandum to the Court or letter to the 
Court dated the 20th of August 1975, are such that the 
expression of evidence favorable to the accused or which 

can be used by the accused to mitigate sentence or to attack 
the credibility of the witness is imperative it be turned 
over. 

Judge Frankel in the Deutsch decision makes it 
very clear that in his opinion this turnover cannot be done 
in a broad litany which the prosecution tends to use. We 
vill make ali Brady material known. 

In fact, in this case, the exact werds of the 
prosecutor were, "We have made liberal discovery of Brady 
material so as to avoid any problems.” 


Now, uncer any standard, whether we are talking 


about negM@®€t or intentional, it is our position that the 


failure to turn this cver denied the defendant Si yemino his 
constitutional rights to due process and I submit to the 
Court that the language in Seijo, ana I would like to read 
three aspects of it from page 1364 -- 

THE COURT: I don't think you need to read t. 
I am particularly well familiar with it. 

MR. POLLACK: The language of Seijo is abundantly 
Clear that this is met. 


Also, your Honor, as a secondary point and I 


rgesb 6 
think also as applicable, I submit to the Court that the 
decision in the Supreme Court of United States versus 
Mesarosh which is at I believe 352 United States 1 is 
characterized in the following way by the Second Circuit in 
United States versus Rosner: 

"Mesarosh involved the Situation where a key 
witness who had accused people of Communist affiliations 
had been conceded by the Government to have testified 

. 
against others in a Senate investigation in such a bizzare 
fashion as to raise the inference that ne was either an 
inveterate perjuror or a disordered mind.” 


Your Honor, I submit that that is particularly 


appi‘cable to this case in the findings of Judge Meanor. In 


A, 40% : 
this case, your Honor, the defendant is consistently asked 


for any inaterial within the possession of the Federal Bureau 
of Investigation or any other Federal agency regarding 
Nathan Lemler and/or his allegations. We have been 
consistently told they do not exist. 

Nathan Lemler testified he wrote ten letters to 
the FBI and was in fact contacted by the FBI in jail. 
submit, your Honor, that -- 

THE COURT: He testified to that in Jersey? 

MR. POLLACK: Yes. It is cited, if the Court 


would like a citation of the page, if the Court will bear 


rgesb 7 
with me, this is cited, your Honor, in my affidavit -- 

MR. HARRIS: Page 3, Mr. Pollack, of your 
affidavit. 

MR. POLLACK: Page 3, and it is in the transcript 

llth at pages 29 and 30. 

THE COURT: That he wrote ten letters to the FRI? 

MR. POLLACK: That's correct, your Honor, and 
that he was visited by an agent in, I believe it is Nassau 
County, your Honor, in 1972. 


If the Court remembers, I brought forth a letter 


tk 


- 


from Mr. Winyler who testified he received a cali from an 
agent in 1972 requesting information abovt Lemier. (** 7) 

We have also, your Honor, made application to the 
United States Attorney under the Freedom of Information Act 
and to Mr. LaProd, the person in charge of the New York 
office of the FRI,and in each instance, we have been told 
that this information is not in existence. 

Now, your Honor, eicher Nathan Lemler is lying or 
the prosecution has failed to meet its obligation to turn 


this material over. In either case, your Honor, I submit 


this is grounds for a retrial, whether under the failure to 


comply with Brady or the Mesarosh decision as interpreted 


by the case of United States versus Rosner. 


Your Honor, I further show to the Court that 


ee a nt nn a a Ma enn = ae 
Py — z= — — 
me SS — — - 
‘eer 
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Lemler testified in New Jersey on June llth, trial 
transcript page 11, that he had over 400 clients -- 

THE COURT: He told us that, too. 

MR. POLLACK: The basis of these clients, your 
Honor, waS a two-pronged arrangement. ‘Either he would get 
them in medical school or if he did not, he would make sure 
they were not drafted. He testified he grossed over 
$1 million in the four and a half year period between 1967 
and 1972. 

He further testified, and I quote, your Honor: 


"I have records to indicate that over this 
four-year period, I have refunded better than a half million 
dollars.” 

Your Honor, those records were never produced 
and if Nathan Lemler's testimony is to be ‘aken as 
accurate in this courtroom, it means he gave a half million 
uollars back to the one client he was unable to secure 
effective servicr for. 

I submit to the Court that Lemler's testimony 
there, we are either entitled to the records Or we are 
entitled to an assent by the United States Attorney as in 
Mesarosh, that Lemler was lying when he said the U. S. 


Attorney had these documents and if he is lying, then the 


Court of Appeals in Rosner, where they called the witness 


rgesb 


inveterate perjuror or a disordered mi¥nd is totally 


applicable to this case and I believe we are bound by it. 

In Mesarosh,. the solicitor genera] brought this 
information forward, your Honor, he brought it forward and 
asked for a remand to the District Court for a determination 
and the Supreme Court answered in °-*e negative stating that 
the trial transcript was so polluted tha ere is no way to 
cure t : pollution but to drain the reservoir of water and 
retry the case, so it was remanded to the District Court for 
another trial. 

Your Honor, Lemler testified that he dealt with 
DiGiglio to set up an aspect of petit mal epilepsy which was 
one of the things Lemler was going to teach to DiGiglio to 
feign in order to avoid coming to trial. 

In his defense, in his own trial, Sangemino said 
there was conver: ation with Lemler about this and what the 
defendant Sangemino said, your Honor, in his defense was 
Lemler did come in, presented situations to me and I gave 
him my cpinion as to when that, if proved, would warrant 
a deferment. 

If, in fact, Nathan Lemler wa: capable of. 
teaching the feigning of illness, especially the concer of 
petit ma’ © pilepsy which is specifically mentioned by Major 


Sangemino in his testimony and specifically mentioned by 


664a 
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Lemler in his testimony regarding DiGiglio, tnen that 
information developed by highly skilled counsel would have 
been important to the defense of William Sangemino in his 
defense, especially when he brought it without knowledge of 
Lemler's activity in the fall of 1974. 

Also, your Honor, if there are no notes, Mr. 
Robertson has made a misstatement in the record. Robertson 
and Mr. Harris have stated two different dates at which this 


instance took place. There rust *‘e something available from 


which both parties refreshed their recollection as to the 


date it occurred. Neither has bcen presented to the 
defense in this case. 

Your Honor, the last thing is something where 
Lemler goes in’.o a long colloquy with the Court regarding 
having never fixed a case in New York and while Mr. Harris' 
affidavit accurately depicts something that takes place a 
couple of pages before indicating that Lemler did indicate 
at that hearing he would try to fix Major Sangemino and was 
consistent with his testimony, the Court butted in, injected 
itself into the line of questioning, your Honor, with the 
following question which follows this whole line regarding 
never having fixed a case in New York: 

"You said the other day, if I understand you 


correctly, that the bribes were in connection with the draft 


rgesb 
exemptions, draft ‘ferment, things of that nature. 

"THE WITNESS: And medical tchool and dental 
school acceptances. 

"THE COURT: All right. 

"2 These bribes, then, were around the 
country? 

i | Vasa. Si8" 

Your Honor, it 1S our position in this particular 
instance that the defendant had a right to know of Lemler's 
activities, the extent of the Government's knowledge; he 
had a right to have time, espe ally as put forth by the 
Court of Appeals in the Allredaw case, your Honor -- and if 
I may cite what the Court of Appeals said in thdt case, it 
said -- it is at 498 Federal Reporter 2d: 

"Given the time for preparation which counsel was 
denied by the belated disclosure” -- and this is a disclosure) 
your Honor -- "it seems to me counsel might have pursued a 
course of inquiry which would have resulted in ierreting 
our the relevant Walsh information.” 

While, your Honor, I submit that the denial in 
this case of any disclosure denied us the ability to bring 
forth information which could be used to show the witness, 


Nathan Lemler, was a witness beyond credibility, and I submir 


to the Court that under all of the standards set forth, 


rgesb Ra 
whether by neylect or intentional, the prosecution has not 
met its standards, its accepted standards under Brady and 
under the concer’ of Mesarosh, your Honor, in this 
particular case if Lemler's testimony is allowed to stand, 
it amounts to the testimony of pollution because he has 
contradicted it. 

Records either exist or they don't exist. If 
they don't exist, he ‘s a perjuror. If they do exist, we 
have a right to them and for those reasons. 

Your ‘onor, I respectfully submit that the 
Gefendant Sangemino is entitled to and justice demands he 
be given a new trial with this infornation to put before a 
jury for an adequate determination of the situation. 

I have cited many cases. I believe the Court 
knows all of them. I would esk the Court to look at Rosner 
in 516 Fed. 2d, Allredage, Seijo, which the Court obviously 
has familiarity with, Mesarosh at 352 U.S. 1, Judge 
Frankel's decision in United States versus Deutsch in 373 
Fed. Sup. 289, and the case of United States versus 
Williams which is in the Ninth Circuit and it is in 500 Fed. 
2d 505, in which the Court says a conviction based upon 
substantially tainted evidence cannot stand and that was a 


case in which a Government agent having testified 


corroboratively was subsequently indicted for obstruction of 
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